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INTERNATIONAL EXTRADITION. 



International extradition consists in the delivering up bj 
one nation, of a person who has taken refage in its territories^ 
to another nation for trial and pnnishment for an offense against 
the laws of the nation to which the fagitive is sarrendered. 
£xtradition of a fugitive from justice, is essentially a national 
act. Every person who comes into the territory of a nation, 
immediately comes under its protection and partakes of the 
inviolability of the soil upon which he stands. He is no longer 
subject to the law of the country which he has left, nor can he 
be required to answer to it except by consent of the nation to 
whose law he has made himself subject by coming within the 
territory. This is a necessary consequence of the exclusive sov- 
ereignty of every nation in its own territories. To avert the evils 
growing out of affording a safe refuge for dangerous malefac- 
tors, a system of reciprocal international extradition has grown 
up. The advantages are two-fold. The country whose laws 
liave been offended is enabled to vindicate her justice as in the 
case of a criminal who never passed beyond her borders, and the 
asylum country is rid of a dangerous and undesirable citizen. 
To trace the history of extradition and enlarge upon the neces- 
sity of it, is foreign to the purpose of this volume. It is enough 
that its wisdom is now universally recognized in the civilized 
world. That duty, which was called by the publicists of other 
days one of '^ imperfect obligation," is now defined and estab- 
lished by treaties whose obligations are definite and sacred. 

Foreign Eztraditdon is purely National in its Oharacter. 

Nations in their intercourse with one another, do not recog- 
nize any local territorial divisions or deal with any authority 
except the sovereign or supreme government. AH treaties are 

made and all political foreign intercourse is carried on by the 
1 



2 INTERNATIONAL EXTRADITION. 

heads of government in the various countries. This is as true 
of the United States as of any other country. Therefore, no 
state can apply to any foreign country for the surrender of a 
fugitive, nor can it surrender to an alien power, any person 
found within its limits. 

As to international extradition, state boundaries have no 
existence. All applications for the return of a fugitive must be 
made by the federal government, which, on the other hand, 
alone, is authorized to surrender a fugitive to the justice of 
another country. As the powers of the government of the 
United States are defined and limited by the constitution, it is 
to that instrument we must look for the source of its power in 
the matter of extradition. Foreign extradition is not mentioned 
in the constitution. The national authority over the subject is 
found in the second part of Section 2, Art. 2, of the constitu- 
tion, in which it is provided that " He (the president) shall have 
power, by and with the advice and consent of the senate, to 
make treaties." Upon this grant of power to the federal gov- 
ernment, the whole fabric of international extradition rests. 
It is exclusive in its character, and the states are not authorized 
to make any demand upon a foreign power, nor have they any 
authority to surrender a fugitive to a foreign power.* 

Extradition will neither be Granted nor Demanded by the 
United States, except in accordance with a Treaty. 

There is one instance in our national history in which the 
national government granted extradition, although unauthorized 
by any treaty. 

In 1864, Mr. Seward, then secretary of state, authorized the 
surrender to the Spanish government of one Arguelles, who, 
after capturing a cargo of slaves, had sold a portion of them into 
slavery and pocketed the money. There was no treaty with 
Spain which authorized the extradition. The act was the occa- 
sion of much comment, and the course of the government was 
generally condemned. Whatever doubts might have been for- 
merly entertained, it must now be regarded as the settled law of 

> Holmes v, Jennison, 14 Pet. 540; Ex parte Holmes, 12 Yt. 631; People v. 
Curtis, 60 N. Y. 821; Short v. Deacon, 10 Serg. R. 125. 



INTEBNATIONAL EXTRADITION. 3 

the land that the national government has no authority to grant 
extradition except in conformity with the provisions of a treaty 
^nd the statutes regulating the practice in extradition cases/ As 
the United States cannot extradite except in conformity with a 
treaty, it is the practice of the government not to request extra- 
dition where no treaty is in force. 

Some foreign governments are willing, in some cases, to grant 
extradition although no treaty has been concluded, but they 
usually ask for a pledge that the government to which the conces- 
sion is made will reciprocate in a like case. As the federal govern- 
ment is not authorized to give any such assurance, it is now the 
settled practice to refuse to make any official request for extra- 
dition from a country with which no treaty has been negotiated. 
Nevertheless there are cases in which the officers of the govern- 
ment unofficially lend their assistance and countenance to efforts 
to bring back to the United States criminals who have fled to 
countries with which we have no treaty. Every case of that 
kind stands upon its own circumstances. Charles Angell, who 
had embezzled a very large amount of money from the Pullman 
Palace Car Company, was surrendered by Portugal in 1878, in 
the absence of a treaty, upon the request of the representatives 
of the United States government. 

The Names of the Grimes enumerated in Extradition Trea- 
ties, should in each instance of demand be construed 
in accordance with the law of the demanding Govern- 
ment. 

Without an exception, extradition treaties are reciprocal and 
impose a mutual obligation on the United States and the foreign 
government with which they are contracted, to surrender per- 
sons accused of certain specified crimes. They are, as it were, 
framed upon the same principles as a cartel for the exchange of 
prisoners of war. A desire to purge our territories of foreign 

1 Holmes v. Jennison, 14 Pet. 540; Ex parte Holmes, 12 Yt. 081; People v, 
Clurtls, 60 N. Y. 821; Res Publics v, Longchamps, 1 Dall. 120; U. S. r, Davis, 2 
Sumn. 482; Be Dos Santos, 2 Brock. 498; Adriance v. Lagrave, 59 N. Y. 119; 
€om. V. Hawes, 18 Bush (Ky.) 097; Me Metzger, 5 How. 176; U. 8. Foreign 
Relations, Vol. 1, p. 81. 



4 INTERNATIONAL EXTBADlTluN. 

criminals, a consideration ranch dwelt upon by writers on the- 
law of nations, does not appear to be a controlling consideration^ 
Existing treaties are framed upon commercial principles, and 
governments surrender persons charged with certain offenses 
only to those countries which agree to surrender in turn persona 
found in their territories charged with like offenses. 

But in the construction of these treaties controversies arise a& 
to whether in a given case the crime alleged is within the scope 
of the treaty. Most of the treaties are in two languages, one draft 
of the treaty- being in English, and the other draft in the official 
language of the foreign country. Each draft is intended to be 
as nearly as possible a correct translation of the other. In many 
cases an exact translation is impossible, owing to the differenci^ 
in the criminal codes of the contracting parties. The difficulty 
of translation grows out of the fact that the crimes which are- 
described in one language, are not the same, but only similar to, 
those which are described by corresponding terms in the other- 
language. The criminal law is the most technical part of the law. 
Every crime has its defined characteristics and limits. These 
characteristics and limits are not the same in all the countries ia 
which the English common law forms the basis of the penal 
code ; much less can they be expected to be the same in this- 
country and in countries which have a fundamentally different 
code. The rule of construction of extradition treaties must b^ a 
liberal one, if they are to accomplish the purpose for which they 
were intended ; a strict and narrow construction would render- 
them largely inoperative. 

In advance of the decisions which may be expected in cases 
likely to arise under the numerous treaties now in force, it 
would, perhaps, be unwise to attempt, at this time, to formulate- 
with precision the rules of interpretation which must govern. 
It would probably not be too much to say, that for every crime 
for which extradition may be had to the United States, extradi- 
tion should be granted from the United States for the corre- 
sponding crime described by the foreign word in the foreign 
draft of the treaty, although it may not possess precisely the- 
same characteristics and limits as that described by the English 
word. The general question has been adverted to by the^ 
supreme court of the United States, and a quotation from th^ 



INTBRNATIONAL EXTRADITION. 5 

opinion is interesting as showing the tendency of the court, 
•although, in that case, an authoritative expression was not 
required. The case was one in which it was sought to extradite 
-one Benson to Mexico for the forgery of theater tickets. The 
•court said : '^About the only contest made by the counsel for 
tlie prisoner is that these are not forgeries, mainly because they 
-are printed matter, and are not in writing, and because neither 
the name of Mr. Abbey, nor of anybody purporting to be respon- 
sible therefor, is found in writing upon them, using the word 
^writing' as defendant's counsel does, as meaning script or sig- 
•natures made by the use of a pen. It is therefore contended 
•that these tickets are not forgeries; but the fraudulent intent 
with which they were issued, the actual loss and deception to the 
•parties who bought them, and the injury to Mr. Abbey and the 
others concerned, are not controverted. It is said, however, that 
this is only a cheat at common law, and it is very strenuously 
-argued that the real meaning of the word * forgery,' in this 
^treaty, is to be ascertained by the definition of that offense 
according to the common law of England. The first idea that 
•occurs to the mind in reference to this suggestion, is that the 
oommon law of England can hardly be said to be the only cri- 
terion by which to construe the language of a treaty between 
Mexico and the United States. The former government cannot 
t>e supposed to have had that common law exclusively in mind 
^8 governing the true construction of a treaty concluded between 
itself and this country, neither of which owes any allegiance to 
JEngland. 

Another circumstance in connection with this matter, is that 
this court has frequently decided that there were no common 
law crimes remaining as subjects of punishment at the time this 
treaty was made. Almost every state in the Union has recast 
her criminal law by the enactment of statutes in such a mode 
that the common law is now only appealed to as an aid in the 
-definition of crimes. By the Roman civil law, which perhaps 
pervades or did pervade the jurisprudence of the larger portion 
of the civilized nations of the earth at the same time of the 
making of this treaty, forgery was looked upon as one of the sub- 
"divisions of the crimen falsi which included forgery, perjury, the 
alteration of the current coin, dealing with false weights and 
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measures, etc. 1 IBouv. Law Diet. 441. In support of this vie^r 
it may be noted that the tierm corresponding to the word * f or-^ 
gery' which is used in the Spanish draft of the treaty is ^la 
fal8ificaGio7iJ It certainly does not appear from this that the 
Mexican authorities intended to be bound in the treaty by any 
very restricted use of the word 'forgery' when the question 
concerned an offense of that character committed in Mexico. 
It is for an offense against Mexican law, that the prisoner is 
held to answer. As he is not now upon final trial, but the 
only question is whether he has committed an offense for which, 
according to this treaty, he should be extradited to that coun- 
try, and there tried, we do not see that in this application to set 
the prisoner at large, after he has been committed by an exam- 
ining court having competent authority, and after having been 
held in Mexico for the offense charged, that this court is bound 
to examine with very critical accuracy into the question as to- 
whether or not the act committed by the prisoner is technically 
a forgery under the common law. Especially is this so when 
the wickedness of the act, the fraudulent intent with which it 
was committed and the final success by which the fraud was 
perpetrated are undoubted." * 

The general principle involved, which is that the crim- 
inal act is to be judged by the laws of the demanding govern- 
ment, is further illustrated by a decision under the treaty with 
Switzerland. Under the convention with Switzerland extradi- 
tion is warranted, when one of the specified crimes has been 
committed, if it is subject to infamous punishment. This provi- 
sion is construed to mean that the specified crime shall be subject 
to infamous punishment by the laws of the country where it 
was committed. It need not also be subject to infamous pun- 
ishment by the laws of the United States. On the other hand, 
if the crime were subject to infamous punishment by the laws 
of the United States and not by the law of Switzerland, it 
would be extraditable when the demand was made by the United 
States but not when made by Switzerland. In this instance the 
language of the treaty receives one construction when the- 
demand is made by one country and another construction when 

1 Benson «. McMahon, 8 Sup. Ct. Rep. 1240. Compare In re Lagrave, 45* 
How. N. Y. Pr. 316. 
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the demand is made by the other.^ This is a complete answer 
to the proposition which is sometimes put forward that both 
texts of the treaty must always mean precisely the same thing. 

These cases illustrate the principles involved in the present 
discussion, that in each instance the right to demand extradition 
is to be determined rather by the law which has been violated 
than by the law of the country in which the fugitive is found. 
The sole purpose of the treaties is, that each of the contracting 
parties may punish an offender against its own laws. It is of no 
consequence to the government desirous of vindicating its own 
law what is the law.in another country. Therefore we conclude, 
that the treaties are to be construed as though, in one of the 
cases cited, the stipulation were expressed in these words: 
"Mexico agrees to surrender to the United States, persons who 
have been guilty of the act which constitutes forgery under the 
laws of the United States, and the United States agrees to sur- 
render to Mexico persons who have been guilty of the act which 
couBtituteB fcUsificacion under the laws of Mexico." 

And the same rule should hold where there is but one draft 
of the treaty, and that in the English language. 

There is another view of this matter which should receive 
consideration. It must be presumed that those who agree to a 
treaty are fully advised of the meaning of the words which are 
used. When the government of the United States agrees to 
surrender for trial in Mexico one who is there charged with the 
crime oifalsificacion^ it must be presumed to know what acts are 
included within that word at the time the treaty is concluded. 
All statutes are construed upon the presumption that the legis- 
lature was perfectly familiar with the law upon that subject as it 
was when the statute was passed. The presumption extends even 
to foreign law, so that when a statute is adopted from a foreign 
state, which has been construed in that state, it is presumed that 
the legislature, having knowledge of the construction, adopted the 
construction as well as the statute. By analogy, the senate, in 
agreeing to a treaty having in view the enforcement of a foreign 
law, must be presumed to know what that law is. 

It results from this view that the treaty is based upon the 

» Be Farez, 7 Blatchf. 345, 2 Abb. U. S. 346; 40 How. (N. Y.) Pr. 107. 
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law as it exists when the treaty is agreed to ; and, that if, after 
the treaty is concluded, the law is extended so as to include in 
the treaty crimes, acts which were not included when the treaty 
was negotiated, the treaty cannot be extended so as to include 
such acts within its provisions. 

A Fugitive who has been Surrendered to the United States 
under an Extradition Treaty cannot be tried for other 
Offenses than those named in the Warrant of Extradi- 
tion. 

The conflict of opinion which formerly existed upon this sub- 
ject has been finally set at rest by a decision of the supreme 
court of the United States. The following note, published by 
the writer in 1879, is reproduced here for the purpose of show- 
ing the state of the law at that time : 

"Note.— On the 12th day of February, 1876, E. D. Winslow, 
of Boston, was arrested in London on a telegram from Hamilton 
Fish, then secretary of state, to await a requisition for forgeries. 
A police officer immediately sailed for England provided with 
the necessary papers to secure Winslow's extradition. Before 
the requisition for his surrender was made, the British minister 
at Washington suggested to the secretary of state that the demand 
for Winslow's surrender would probably be refused unless a- stip- 
ulation was entered into that he should not be tried upon any 
oflEense other than that for which he was extradited ; whereupon 
the secretary of state immediately instructed Gen. Schenck, then 
the American minister in England, to decline to enter into any 
such stipulation, provided it should be required by the British 
government. Winslow's extradition was formally demanded 
and the necessary papers and proofs presented. The British 
government refused to surrender him unless the United States 
would give assurances that Winslow should not be tried for any 
oflEense not named in the warrant of extradition. A long diplo- 
matic correspondence ensued between the two governments, and 
neither of them receding from its position, Winslow, after several 
remands, was discharged from custody on haheas corpus on the 
I7th of June. In a message to congress on the 26th, President 
Grant announced that the United States considered the extradi- 
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tion clause of the Ashburton treaty practically abrogated by the 
-action.of the British government in Winslow's case, and that 
thereafter the government would not make or entertain demands 
for the extradition of criminals, so long as Great Britain should 
insist upon its position. On the 4th of April of the same year, 
pending the negotiations in Winslow's case, one Maraine Smith 
was arrested and committed to jail in Sandwich, Ontario, to 
4iwait extradition proceedings for a murder in Detroit. On the 
11th of April the governor of Michigan requested the secretary 
^f state to take proper steps to secure his extradition, but he 
-declined to make a demand. On the 30th of June a fugitive 
irom justice from Ohio was arrested and committed to jail at 
Hamilton, Ontario, to await extradition proceedings, but Secre- 
tary Fish refused to make any demand for his surrender, as he 
had already done in the case of Maraine Smith. In the corre- 
spondence which will be found reported at large in the report on 
Foreign Relations, 1876-1877, many cases were cited sustaining 
the position of the American government. The secretary refers 
to the case of Heilbronn, who was extradited to Great Britain 
for forgery, and having been acquitted of that charge, was tried 
•on a charge of larceny and convicted. In the case of Von 
Earnam (Upper Canada Reports, 4 U. C, p. 288), who had been 
extradited for forgery, an application having been made for his 
discharge (before trial) on the ground that the only offense he 
had committed was false pretenses, the application was refused, 
the chief justice saying that, ' being in' custody, he is liable to be . 
prosecuted for, any offense which the facts may support.' In 
Paxton's case (19 Lower Canada Jurist, 212, 11, 352), to an 
indictment for uttering forged paper, the respondent pleaded 
that he had been extradited for forgery. The plea was held 
bad, and Paxton was tried and convicted, and the conviction was 
affirmed on appeal. In U. S. v. Caldwell (8 Blatchf. C. C. 131), 
the prisoner having been extradited from Canada on a charge of 
forgery, was put upon trial for bribing a revenue officer. He 
pleaded to the jurisdiction, setting up the facts. On demurrer 
to the plea, the plea was held bad, the court saying that, * While 
^buse of extradition proceedings, and want of good faith in 
reverting to them, doubtless constitute a good cause of complaint 
between governments, such complaints do not form a proper 
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subject of investigation in the courts.' The British government 
having been appealed to to intervene in Caldwell's behalf^ 
replied, May 16, 1871, 'There is nothing in the convention 
which would preclude the indictment of the petitioner in the 
United States for any additional ofFense which is not enumerated 
in tl>e convention, so long as such proceedings were not substi- 
tuted for proceedings against him on the charge by reason of 
which he was surrendered.' 

October 27, 1876, the British government receded from the 
position it had taken in the Winslow case, and the British min- 
ister at Washington notified Secretary Fish that fugitives who 
came within the terms of the treaty would be surrendered with- 
out the stipulation which had previously been insisted upon. 
Since that time the extradition clause of the treaty of 1842 ha& 
been carried out as usual. So far, therefore, as this is a political 
and diplomatic, and not a legal question, it must be regarded as 
settled in favor of the right to try the fugitive for offenses not 
named in the warrant of extradition. But a treaty is as much a 
part of the law of the land as a statute or the constitution, and 
the judicial branch of the government being co-ordinate with the 
executive and legislative branches, and all the judicial power 
being vested in the courts, the courts are not bound by tho 
executive interpretation of the treaty, but must themselves 
interpret it in all cases properly before them in which its scope 
and meaning properly come in question. 

In Adriance v. Lagrave, 59 N. Y. 110, the defendant was 
arrested on civil process for a wrongful conversion. He moved 
to vacate the order of arrest, on the ground that he had been 
brought into New York on a warrant of extradition from France, 
and that he was arrested on the civil process before he had had 
an opportunity of returning to France after the proceedings in 
the matter for which he was extradited had terminated. The 
defendant also alleged that the extradition proceedings were 
fraudulent, and that they were taken for the purpose of bringing 
him within the jurisdiction of the courts of New York, that he 
might be arrested and detained on civil process. The motion 
was denied, and on appeal to the court of appeals, it was held 
to have been properly denied. The court say, ' While we appre- 
ciate the justice and fairness in the abstract of the principle^ 
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* * * in view of the authorities referred to, and in the 
absence of any legal principle on which it can rest, we do not 
feel justified in holding that there is such an implied obligation 
which can be enforced by the courts, at the instance of the 
defendant, as will prevent a prosecution for other offenses or 
civil liabilities.' 

This case and the case of U. S. v. Caldwell, above cited, are 
followed and approved in U. S. v, Lawrence, 13 Blatchf. 295. 
In Williams v. Bacon, 10 Wend. 636, the defendant moved ta 
set aside a capias in a civil case under which he had been arrested 
and held to bail, on the ground that he had been brought from 
Massachusetts on an extradition warrant for false pretenses, and 
that he was privileged from arrest on any other charge until he 
had an opportunity to return to Massachusetts. The motion 
was denied, but the court (Nelson, J., delivering the opinion) 
say, ' There is no pretense that the criminal proceeding in this 
case was a mere pretext to bring the defendant within the juris- 
diction of the court for the purpose of proceeding against him 
civiliter. The argument of the defendant's counsel in this par- 
ticular is not supported by the facts of the case. Had such fact 
appeared, the defendant would have been discharged. As it is, 
the motion is denied, with costs.' 

Against these authorities, and in support of the doctrine of 
Com. V. Hawes, can be cited the great authority of Judge Cooley^ 
the author of Cooley's Constitutional Limitations. That learned 
jurist, in an article published in the Princeton Review of 
January, 1876, uses the following language: *To obtain the 
surrender of a man on one charge and then put him upon trial 
on another is a gross abuse of the constitutional compact. We 
believe it to be a violation also of legal principles. It is a. 
general rule, that where, by compulsion of law, a man is brought 
within the jurisdiction for one purpose, his presence shall not. 
be taken advantage of to subject him to legal demands or legal 
restraint for another purpose. The leiijal privileges from arrest 
when one is in the performance of a legal duty away from his. 
home rest upon this rule, and they are merely the expressions of 
reasonable exception from unfair advantages. The reason of the 
rule applies it to these cases : it should be held, as it recently has- 
been in Kentucky (Com. v. Hawes), that the fugitive surrendered 
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to one charge is exempt from prosecution upon any other. He 
is within the state by compulsion of law upon a single accusation ; 
lie has a right to have that disposed of, and then to depart in 
I>cace.' " * 

The law is now settled that a person brought within 
the jurisdiction to answer to a charge on which he has been 
•extradited under a treaty can only be prosecuted on that charge. 
When that prosecution has terminated, whether by acquittal, 
the cause having been dismissed, a neglect to prosecute 
within a reasonable time, or by serving out a sentence of 
imprisonment which has been imposed, the person extradited 
must be allowed a reasonable time in which to return to the 
state or country from which he was extradited before he can 
be proceeded against upon any other charge. Should a prose- 
cution be attempted he may set up his immunity by a plea in 
abatement. Or he may sue out a writ of habeas corpuB^ either in 
the state or federal courts if he is detained by the state author- 
ities, or in a federal court if he is in the hands of federal 
•officers. If the state courts should refuse to discharge him on 
his plea in abatement or on habeas corpus he may then sue out 
a habeas corpus from a federal court. It is to be remembered, 
however, that this immunity does not extend to one who does 
not depart after he has reasonable time or opportunity to do so. 
If after this he remains, he waives his privilege and is subject to 
the jurisdiction of the courts in the state where he is found for 
all purposes. This immunity from prosecution attends him not 
•only in the state to which he is brought but also in all states and 
territories through which he must pass while returning with rea- 
sonable diligence to the state or country from which he is 
brought.' 

Heading together the decisions of the supreme court of the 

United States in ex parte Koyall and U. S. -y. Rauscher, it will be 

«een that any federal judge might and should discharge on 

habeas corpus^ a prisoner whom the state courts refused to 

discharge after he had been discharged from prosecution on the 

> 2 Am. Cr. Reports, 212. 

« U. 8. «?. Rauscher, 119 U. S. 407. State «. Vanderpool, 39 Ohio St. 273 ; 
Blandford «. State, 10 Tex. Ct. of App. 627; Com. «. Hawes, 13 Bush (Ky.) 
«97; Exparte Royall, 117 U. S. 261. 
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charge on which he was extradited. As the federal courts wil) 
afford this protection where the state courts refuse it, there is. 
no practical difficulty in securing it. 

Although the question cannot be regarded as finally settled 
until disposed of by the supreme court of the United States,* it. 
is believed that an extradited prisoner is also exempt from 
arrest in civil process. The law was so held by Judge Brown, S. 
D., New York, in a case wherein he discharged a prisoner on 
habeas corpus. The prisoner had been surrendered by the- 
British government on a charge of forgery. Having been tried 
and acquitted on that charge he was arrested as he was leaving 
the court-house, on a civil order of arrest issued out of the* 
supreme court of New York. Writs of habeas corpus and cer- 
tiorari were thereupon issued under section 752 of the Kevised 
Statutes of the United States. After discussing the questionsv 
involved, in a very thorough and able manner. Judge Brown con- 
cluded his opinion by saying : 

''I must hold, therefore, upon the principles and authorities- 
approved by the supreme court in the case of Kauscher, that, 
the prisoner, at the time of his arrest, not having a reasonable- 
time to return to Ireland after his acquittal, was under the- 
protection of the United States, and not subject to arrest in 
the state or federal courts for any cause arising prior to hi&. 
extradition, and that the state court, when the prisoner was. 
arrested by the sheriff, *did not have jurisdiction of the prisoner 
at that time, so as to subject him thereto.' 119 U. S. 433, T 
Sup. Ct. Rep. 248. When persons are in custody under process- 
of the state courts, and the same remedies exist there, althongli 
it may sometimes be more appropriate to refer the applicants, 
for relief to the state tribunals (jEb parte Royall, 117 U. S. 
251, 6 Sup. Ct. Rep. 742; Ex parte Coy, 32 Fed. Rep. 911), yet,, 
in a matter involving personal liberty, and considering the sev- 
eral successive appeals to which the petitioner might be sub- 
jected in the state courts, I think the prisoner is entitled to the 
more expeditious remedy of the federal tribunals. The pris- 
oner is accordingly discharged, and the court fixes a week af ter^ 
his release by the sherifl as a reasonable time under the statute^ 

* The supreme coort alluded «to this subject but waived the expressioiv 
of any opinioii upon.it in Ex parte Rauacher, 119 U. S. 407. 
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during which he is entitled to exemption from arrest for the 
purpose of returning to Ireland/" 



Extradition Treaties do not Protect One who has been Kid- 
naped in a Foreign Country and Brought by Force 
within the Jurisdiction from Prosecution for any Offense 
whatever. 

It is a general principle that coarts appointed to try crimi- 
nals will not enquire into the manner of the arrest or whether the 
proceedings which brought the prisoner within the power of 
the court were legal or illegal. The following language used by 
Miller J., of the United States supreme court, illustrates the 
general rule. ^^ For mere irregularities in the manner in which 
he may be brought into the custody of the law, we do not think 
he is entitled to say that he should not be tried at all for the 
crime with which he is charged in a regular indictment" * This 
doctrine is applied in its fullest extent to cases where the pris- 
oner was kidnaped in a foreign state or country.* 

Perhaps the case which most strikingly illustrates the prin- 
ciple is that of Plyant Mahon decided in 1888. Mahon had been 
indicted for murder in Kentucky. He was a resident of West 
Virginia. The governor of Kentucky made a requisition on the 
governor of West Virginia for his extradition for trial in Ken- 
tucky. This requisition the governor of West Virginia refused 
to honor. The agent of the state of Kentucky then gathered a 
body of armed men and kidnaped Mahon and brought him to a 
Kentucky jail, where he was arrested on a bench warrant. The 
governor of West Virginia then demanded that Mahon shonld 
be returned to West Virginia, but this the governor of Kentucky 
refused to order. Then a writ of habeas corpus was sued out in the 
federal court of Kentucky, and on this state of facts it was held that 
no constitutional right of Mahon's had been violated, and that he 

1 In re Reinitz, 89 Fed. Rep. 204. 

« Ker «. Illinois, 119 U. S. 486. 

8 State «. Brewster, 7 Vt. 118; Dow's case, 18 Pa. 87; State f>. Ross, 21 
Iowa, 467; Ex parte Barker, 6 Son. Rep. (Ala.) 7; Ker v. People, 110 Dl. 637; 
Be Lagrave, 45 How. Pr.; Be Miles, 53 Vt. 609; Ker v. Illinois, 119 U. S. 486. 
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ehoald be held for trial on the indictment.* This ease follo^ws 
the decision of the supreme court of the United States in Ker's 
case. Ker, who was an embezzler, was kidnaped in South 
America and brought to the United States for trial. He sued 
out a writ of hdbeaa corpusy and it was determined by the 
supreme court that he was not entitled to relief, but was prop- 
erly triable in Illinois, where his crime had been committed. 
The court suggests, with grim humor, that when he regains his 
liberty he may have an action for false imprisonment against his 
captors.' It is also held that a person cannot claim immunity 
because he was enticed into the jurisdiction by stratagem and 
fraud. ^ The fundamental principle on which the doctrine 
which these cases illustrate rests, is this: The criminal himself 
never acquires a personal right of asylum or refuge from the 
consequences of his crime anywhere. The government of the 
state or country to which he flees may insist that he shall not be 
extradited from there unless by its consent, and under such con- 
ditions as it shall assent to. 

But the fugitive cannot assert these rights of the foreign state 
or government in our courts unless he was surrendered by the 
foreign state. He has no personal right to an asylum, and the 
trial court before which he is brought will not inquire in what 
manner the officers who bring him before the court obtain pos- 
session of his body. It is enough that he is there, in the power 
of the court, and charged with a crime for which he is to be tried. 
This is the rule in all cases except where a prisoner has been 
extradited by virtue of a treaty, or under the constitution and 
laws of the United States. In such cases the demanding govern- 
ment owes a duty, not to the prisoner himself, but to the govern- 
ment which surrendered him, not to violate the compact or the 
law under which he was surrendered. And this compact or law, 
it is settled, the courts will give effect to at the instance of the 
prisoner himself. 

1 In re Mahon, 84 Fed. Rep. 525. The contrary doctrine has been main- 
tained in Kansas: State v, Simmons, 89 Kan. 282. 
s Ker «. niinois, 119 U. S. 436. 
• Be Brown, 28 Fed. Rep. 658. 
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Undar Most of the Treaties a Citizen will not be Surrendered* 

Most of the troatios for extradition contain a clause whicb 
excuses the government upon wliieh the demand is made froia 
extraditing a citizen or subject. It is not a provision which 
commends itself when the purposes of extradition are considered. 
It must be regarded as a sop to prejudice and exaggerated 
national feeling. The onlj important legal question which can 
arise under this provision is, whether or not the question of 
citizenship is one to be inquired into by the commissioner. As 
citizenship is a question of mixed law and fact, the commissioner 
should hear and pass upon any evidence offered upon this point,, 
if the question is raised before him. His decision upon this, aa^ 
upon the other questions in the case before him, if he should 
decide to commit the prisoner for extradition, is subject icy 
revision by the department of state. But the evidence upon 
which the matter must finally be determined, can be much better 
taken before the examining magistrate than elsewhere. The 
only reason for any doubt upon this question is found in that 
principle of law, that political questions arising under treaties^ 
are to be determined by the executive and not by the judicial 
branch of our government,* and in some cases it might be con- 
sidered a political question whether a certain individual was^ 
entitled to claim citizenship or not. But so far as the question 
involved here is concerned, the distinction between political 
questions and those which are to be adjudicated by the judicial 
power is clear. Whether a certain class of persons is entitled to- 
certain rights under a treaty, is a political question, to be deter* 
mined by the executive ; whether an individual belongs to the 
class is a question to be determined, in the first place, by a. 
judicial magistrate, in the quasi-judicial proceedings prescribed 
by the statute. 

Our extradition treaties also provide that no person shall be- 
surrendered for trial for political offenses. The same reasons 
which require the examining officer to hear and pass upon evi- 
dence as to citizenship demand that he shall enquire into the 
fact whether a man's extradition is sought in* order that he may 

> Foster v. Neilson, 2 Pet 253. 
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be punished for a political offense when this is alleged.' In view 
of the precedents it mast be stated that every act is a political 
act which has a political purpose in view even though the act is 
in itself and apart from its political purpose a detestable crime. 
It is gratifying to say that our government has shown its willing- 
ness to limit the effect of this principle by consenting, in the 
treaties with Belgium and Luxemburg, to stipulations that mur- 
der and assassination of the heads of government or any member 
of their families shall not be construed to be political offenses. 

Extradition Treaties are Betroactive in their operation miless 
they contain a stipulation to the contrary. 

Many of the extradition treaties contain a stipulation that 
they shall not apply to crimes committed before they go into 
effect. In the absence of such a provision, it is believed that the 
law was correctly stated by Judge Blatchford. He said : 

"The expression, 'persons convicted of, or charged with, the 
crimes hereinafter specified, and being fugitives from justice,^ 
and the expression, 'persons who, having been convicted of, or 
charged with, the crimes specified in the following article, com- 
mitted within the jurisdiction of one of the contracting parties, 
shall seek an asylum or be found within the territories of the 
other', and the expression, * persons * * * * who shall 
have been convicted of, or be charged, according to the provi- 
sions of this convention, with any of the following crimes,' are 
expressions which are as properly used to include crimes already 
committed as crimes to be afterwards committed. That the con- 
vention applies to future crimes, even if it does not apply to past 
crimes, and that the expressions just quoted apply to future 
crimes, even if they do not apply to past crimes, are propositions 
not disputed and not to be disputed. In other words, it is not, 
and could not, be contended, that the convention applies only to 
crimes committed before the making of the convention. The 
preamble to the convention says, that it is made ^ with a view to 

> The British extradition act specially provides that the examining magis- 
trate shall hear all evidence that shall be offered to show that the extradition 
of the fugitive is sought in ord^ that he may be punished for a political 
offense. 

2 
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the better administration of justice, and to the prevention of 
crimes ' within the 'respective territories and jurisdiction' of the 
two governments. Justice may be better administered, and 
crime may be prevented, as consequent upon extraditing a person 
for a crime committed before the making of the treaty, quite as 
much as consequent upon extraditing a person for a crime com- 
mitted after tlie making of the treaty. The expression, ' a person 
charged with murder and being a fugitive from justice,' does not 
require that the person shall commit the murder in the future. 
If he has committed the murder and fled from justice before the 
making of the treaty, and is, after the making of the treaty, 
charged with the crime, he answers the description of 'a person 
charged with murder and being a fugitive from justice.' The 
expression, * a person who, having been charged with murder, 
committed in Italy, shall seek an asylum, or be found, within the 
United States,' does not require that the person shall commit the 
murder in the future. If he has committed the murder in Italy 
before the making of the treaty, and is, after the making of the 
treaty, charged with the crime, and found within the United 
States, he answers the description of ' a person who, having been 
charged with murder, committed in Italy, shall be found within 
the United States.' And, even tliough he fled from justice be- 
fore the making of the treaty, and, before the making of the 
treaty, came into the United States with a view of obtaining an 
iisylum there, and remained there permanently, after coming there, 
until found there after the making of the treaty, he was at all 
times a fugitive from justice, after he first fled, and continued to 
I)e such down to the time of his being found within the United 
States, and is such when so found, and he was at all times the 
seeker of an asylum within the United States, after his first 
arrival there, down to the time of his being found there, and is 
such when so found. He does not seek such asylum only at the 
moment when he first reaches our shores. The word ' asylum ' 
includes not only place, but, also, shelter, security, protection ; 
and a fugitive seeks such asylum at all times when he claims the 
use of the territories of the United States as an asylum. The 
expression, * a person shall be delivered up, who shall be charged 
with murder,' and the expression, ' a person shall be delivered up, 
who shall have been charged with murder,' do not require that 
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the person shall commit the mnrder in the future. If he has 
committed the murder in Italy before the making of the treaty, 
and is, after the making of the treaty, charged with the crime, he 
answers the description of ^ a person who shall be charged with 
murder,' and the description of ^ a person who shall have been 
iiharged with murder.' 

Another mode of stating the question leads to the same result. 
If the contracting parties had been advised, when making the 
treaty, that this particular murder had been committed by the 
prisoner, and that he had fled to the United States, but had 
neither been convicted of the crime nor formally charged with 
it, and had designed to use language, in the treaty, which would 
provide for the extradition of the prisoner, when he should be 
formally charged with the crime, and his surrender be asked for, 
they could not have used language more aptly chosen to carry 
out such design, than that which is used in the treaty, the same 
language being intended to cover also future crimes. Hence, in 
the preamble, they say they design to deliver up persons con- 
victed of or charged with murder, which includes persons there- 
after to be convicted and persons thereafter to be formally 
charged, but covers crimes committed before the making of the 
treaty. Then, in the first article, they agree to deliver up persons 
who having been convicted of or charged with murder, commit- 
ted within the jurisdiction of one government, shall be found 
within the territories of the other, which includes persons there- 
after to be convicted and thereafter to be formally charged, but 
covers crimes committed before the making of the treaty. Then, 
in the second article, they contract that persons shall be delivered 
• up, who shall have been convicted of or be charged with murder, 
which includes persons thereafter to be convicted and thereafter 
to be formally charged, but covers crimes committed before the 
making of the treaty. 

The foregoing considerations lead to the conclusion, that there 
is nothing in this convention which excludes extradition for 
crimes previously committed, and nothing inconsistent with a 
a construction of the convention, that such crimes are included 
within the convention, and were intended to be so included. 
But the correctness of this conclusion becomes more apparent, 
when, on a comparison of this convention with other extradition 
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treaties made by the United States, it is seen that there are somet^ 
of such treaties made before and some since the convention in 
question, which takes pains, in their language, to exclude prior 
crimes, while this convention contains no such exclusion. As. 
has already been seen, there is, in this convention, a limitation 
article, the third, which declares what the provisions of the treaty 
shall not apply to. It enumerates political offenses, and then 
provides that a person surrendered shall not be tried for any 
ordinary crime committed prior to that for which his surrender- 
is asked. A limitation article as to offenses first makes its. 
appearance in the treaty with France, of November 9th, 1S43. 
(8 TJ. S. Stat, at Large, 5S2.) Article 5 of that treaty provides,, 
that its provisions shall not be applied to any crimes committed 
anterior to its date, nor to any political offense. In the treaty 
with the Swiss Confederation, of November 25th, 1850 (11 Id. 
594:), article 17 provides, that the treaty shall not apply to^ 
offenses committed before its date, nor to those of a political 
Icharacter. In the treaty with the Two Sicilies, of October 1st, 
1855 (11 Id, 653), article 24 contains like provisions. In the 
treaty with Austria, of July 3d, 1850 (11 Id, 692), article 1 con- 
tains like provisions. In the treaty with Baden, of January 30th,. 
1857 (11 Id, 715;, the limitation as to offenses (article 1) only ex- 
cludes those of a political character, and does not exclude offenses- 
committed before the date of the treaty. In the treaty with 
Sweden and Norway, of March 21st, 1860 (12 Id, 1126), the ex- 
clusion (article 5) is only of political offenses. In the treaty with 
Venezuela, of August 27th, 1860 (12 Id. 1160), the limitation 
article (article 30) returns to the practice of excluding offenses com- 
mitted before the date of the treaty, as well as political offenses. , 
In the treaty with Mexico, of December 11th, 1861 (12 Id. 1202), 
the limitation article (article 6) excludes political offenses, and the 
return of fugitive slaves, and crimes committed by slaves, and 
crimes committed anterior to the date of the exchange of the 
ratifications of the treaty, which date was more than five months 
after the date of the treaty. In the treaty with Hayti, of Nov- 
ember 3d, 1864 (13 Id. 728), the exclusion (article 41) is of 
offenses committed before the date of the treaty, and of those of' 
a political character. In the treaty with the Dominican Repub- 
lic, of February 8th, 1867 (15 Id. 489), the exclusion (article 30)» 
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is in like terms. Next in order of time follows the treaty 
now in qnestion, with Italy. After excluding, in three treaties 
made in 1850, 1855 and 1856, offenses committed before the date 
•of the treaty, two treaties were made, in 1857 and 1860, which 
•<]id not exclude such offenses, and then four treaties were made, 
in 1860, 1861, 1864 and 1867, excluding such offenses, and then 
this treaty with Italy was made, in 1868, not excluding such 
offenses. Here is evidence of intention and design in excluding 
past crimes from some treaties and not excluding them from 
others, showing that the understanding was that past crimes 
would be included, where the language was capable of a construc- 
tion including them, unless they were expressly excluded. In 
all the treaties which do not expressly exclude them, the language 
is as apt and proper to include them as in this treaty with Italy. 
Passing now to treaties subsequent to that with Italy, the limita- 
tion article (article 3) of the treaty with Nicaragua, of June 25th, 
1870 (17 7^., 817), is precisely like that of the treaty with Italy. 
ISo, also, is the limitation article (article 3) of the treaty with 
Salvador, of May 23d, 1870, (18 Id., Treaties 11). But, the like 
article (article 3) in the treaty with Peru, of September 12th, 

1870, (18 Id,, Treaties 37), excludes offenses of a political char- 
acter, and crimes committed anterior to the date of the exchange 
•of the ratifications of the treaty. So, also, the like article (article 

12) in the treaty witli the Orange Free State, of December 22d, 

1871, (18 Id,, Treaties 67), excludes offenses committed before 
the date of the treaty and political offenses. But the like article 
(article 3) in the treaty with Ecuador, of June 28th, 1872, (18 
Id,, Treaties 74), excludes only political offenses. We then come 
to the latest published extradition treaty made by the United 
•States, that with Belgium, made March 19th, 1874, (18 Id,, 
Treaties, 120). It is substantially identical with the treaty with 
Italy, and drafted on the same model, except in the following 
particular. The third article of it is in these words: *The 
provisions of this treaty shall not apply to any crime or 
offense of a political character, nor to any crime or offense 
x^mmitted prior to the date of this treaty, except the crimes 
of murder and arson ; and the person or persons delivered 
up for the crimes enumerated in the preceding article, shall in no 
"Case be tried for any crime committed previously to that for 
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which his or their snrrender is asked.' There is, in this article^ 
a clear indication that the contracting parties understood that 
crimes committed prior to the making of the treaty woald be 
within its terms, unless they should be expressly excluded by it 
from its operation ; that, having in view and in mind crimes 
which might have been committed before the date of the treaty, 
they proceeded to declare that they should be excepted from the 
operation of the treaty ; and that then, having in view and in 
mind the crimes of murder and arson which might have been 
committed before the date of the treaty, they proceeded to 
declare that those two crimes, committed before the date of the 
treaty, should not be excepted from its operation, by virtue of 
the general clause excepting crimes committed prior to the date 
of the treaty. The language of this 3d article of the treaty with 
Belgium, in connection with the language of the prior treaties, is 
evidence of the fact, that, in all of the treaties, the language 
being such as to admit of the including of prior crimes, the 
general rule is understood by the contracting parties to be, that 
prior crimes are included, and that where they are not included^ 
it is because they are expressly excepted in the treaty." * 

When the treaty makes no provision upon the subject it goes 
into effect from the date of its conclusion.' 



The United States will not grant Extradition for £ztra*Terri- 
torial Grimes, nor Becognize a Gonviotion obtained ui 
the Absence of the Accused. 

Some foreign countries provide by law for the trial and pun- 
ishment by their laws of persons, who owe allegiance to them^ 
for crimes committed in another jurisdiction. Other for- 
eign laws provide for the trial of persons who being accused of a 
crime committed within their jurisdiction are not found there 
and are not present at the trial. Our laws do not recognize 
extra-territorial jurisdiction* and do not admit the validity of a 

1 Be Giacomo, 12 Blatchf. 391. 

s Be Metzger, 5 How. 176. 

s But a ship on the high seas is considered a part of the territory of the 
nation to which she belongs: Be Sheazle, 1 Woodb. & Minot, 66; Be Bennett, 1 1 
Law Times Rep. 488. 
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jadgment which was pronounced in the' absence of the accused. 
These doctrines rest upon two principles which are embedded in, 
and are fundamental to, our criminal law. The first, that an 
accused person shall be tried where the crime was committed 
and where the evidence, which is to determine his guilt, is easily 
accessible. The other is that no man shall be finally condemned 
so long as there is a possibility that he may be able to advance 
some reason against his condemnation. This is illustrated by the 
rule that in a case of felony a judgment is void unless the record 
shows that the prisoner was asked if he had anything to say why 
the court should not pronounce judgment before the sentence is 
pronounced. The essential fairness of these principles is not to 
be questioned, and it is to the credit of the American govern- 
ment that it has always adhered to them. It refused to surren- 
der Vogt (Stupp) a Prussian subject whose extradition was 
demanded by Prussia for a crime committed in Belgium upon 
the ground that Prussian laws provided for his trial and punish- 
ment in Prussia because he was a Prussian subject.* And in 
the case of Plugge whose extradition was demanded by Holland 
in 1889, as one who, in his absence, had already been tried and 
convicted, the United States refused to surrender him as a con- 
vict but only for the purposes of trial, and this condition being 
accepted, he was extradited for trial and on his trial was 
acquitted. 

It is hardly necessary to say that the principle, that a person 
will not be surrendered, who is held for trial, or who is convicted 
of a crime, in the jurisdiction in which he is found until he has 
satisfied the demands of justice against him there, obtains in 
international extradition. While it is true that the demands of 
public justice are superior to private interests, and an oflScer 
armed with a criminal warrant has a right to take a prisoner 
from an officer who has him under civil process,' yet the law 
makes no distinction between the demands of public justice. 
When a man is arrested or held to^answer for a crime, there is 
no power which can withdraw him from that prosecution until 
in some manner it has been determined.' 

1 Be Stapp. 11 Blatohf. 124. 

s Mx parU Rosenblat, 51 Cal. 285. See contra, Be Briscoe, 51 How. Pr. 422; 
Be Troutman. 25 Zab. 634. 

> State V. Allen, 2 Humph. 258; Taylor «. Taintor, 16 Wall 366. 
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Ao Extradited Fugitive may Waive his Privilege not to be 
Tried for any but the Extradition Grime. 

Among the questions which have been raised, but are not yet 
judicially determined, is the question whether the extradited fugi- 
tive may waive his right not to be tried upon any other charge 
than that or those specified in the warrant of extradition. It 
would be difficult to understand how any doubt could be enter- 
tained with regard to this, if we did not know that, hitherto, in- 
ternational extradition has been more a field for speculative 
theorists, than for lawyers and judges, whose work had made 
them familiar with the principles of law which universally ob- 
tain in the practical administration of justice. It will be suffi- 
cient to state these principles familiar to lawyers to dispose of 
this question. A denial of the right of a given tribunal to try 
and determine a certain question is usually presented by what is 
known under our system of practice as a plea to the jurisdiction. 
This must be based upon one of two grounds. Either it must be 
claimed that the tribunal is not the one which the law has ap- 
pointed to try the question involved, or, as it is commonly phrased 
in our legal vernacular, has no jurisdiction over the subject matter, 
or, it must be asserted that the court has not lawfully obtained 
jurisdiction of the person of the defendant for this purpose. In 
the former case there can be no waiver of jurisdiction, for the 
consent of an individual cannot confer upon a judge or a court, a 
right to exercise functions which belong to another tribunal or 
another officer. Parties cannot choose their forum nor resort to 
others than those which the law has appointed. No officer of 
the law could justify himself in enforcing the judgment of a 
magistrate in a case in which the magistrate has no authority to 
act. The proceedings of one who has no authority will not pre- 
vent the consideration of the matter by the tribunal which the 
law has appointed. For such reasons, it is said that there can be 
no waiver of jurisdiction where the court has no jurisdiction of 
the subject matter. But where the court has jurisdiction of the 
subject matter, or in other words, when it is the tribunal which 
the law has appointed to determine the matter, the right to ob- 
ject that the court has not lawfully obtained jurisdiction over 
the defendant, is a purely personal one. If the defendant ob- 
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jects that he has not been bronght before the court in the man- 
ner which the law requires, the court will hear him, and if it 
finds his contention well grounded, will dismiss him without pro- 
-ceedlng further at that time. But this immunity from defend- 
ing, unless brought into court after the manner prescribed by 
law, the defendant may always waive. He may say in efiEect, I 
wish this case to be now tried and have this accusation disposed 
of. I am now ready to meet my accuser and to have a judg- 
ment pronounced that will forever set this matter at rest. To 
<leny him this privilege would be an infringement of his rights, 
^n assault upon his liberty, a denial of the right of a freeman to 
decide questions personal to himself for himself. To refuse him 
the right to waive his exemption in extradition cases, would be to 
relegate him to the position of a serf or chattel of the govern- 
ment which surrendered him. He would come in chains and go 
back a bondman. There can be no doubt as to the right of the 
person extradited to waive his exemption. As we have seen, he 
would waive it by remaining in the jurisdiction after he had a 
reasonable time in which to return home.* 

A practical question involved is whether he shall be deemed 

to have waived his exemption by not claiming it at the earliest 

practicable moment, and before pleading to the merits. In the 

•<;asc of residents this is the rule, but in the case of extradited 

persons, who cannot be presumed to be familiar with our law and 

practice, it ought not to be. From them nothing less than an 

-express waiver, after being informed of their rights, should be 

accepted, and it should be held as it was in the case of Coy, that 

a prisoner does not waive his exemption by pleading to the 

merits.' It may be noted that in this case the judge was of the 

opinion that the prisoner could not waive his exemption, but 

under the facts in that case this was dictum and it is not based 

upon sound principles. 

Extradition will not be Awarded in the United States 

except in a Clear Case. 

The extradition of an alleged fugitive from justice to a for- 
«ign country is, by our laws, a proceeding in which the rights of 

» Ante, p. 12. 

* Ex parte Coy, 32 Fed. Rep. 911. 
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the prisoner are very carefully gaarded. He innst first have a 
hearing before a commissioner or other judicial officer. In this 
proceeding, he is entitled to the benefit of counsel, to the right of 
cross examination and to introduce evidence in his own behalf. 
If, at the conclusion of this examination, the commissioner is not 
satisfied that the evidence would justify the putting the prisoner 
npon trial, he must be discharged. If the commissioner dis- 
charges him, the general government has no power to extradite 
him. The commissioner sits as an examining magistrate and i& 
governed by the same rules that control examining magistrates in 
determining whether or not they will hold an accused person to 
await the action of the grand jury. 

But if the decision of the commissioner is adverse to the 
accused, his decision is not final. He must, if he finds sufficient 
ground for extraditing the prisoner, certify to the department of 
state at Washington, not only his conclusion, but also all the pro- 
ceedings and the evidence upon which he acted. There the case 
is again examined, and if the evidence is found unsatisfactory, 
extradition will he refused. In this respect, the executive branch 
of the government performs the office of a grand jury, in pre- 
venting a man being put to the hazard, ignominy, and the hard- 
ship of a final trial without adequate cause. It thus requires 
the concurrence of both the judicial and ther executive depart- 
ments of our government before a man can be extradited to a 
foreign country. 

Technical Objeotions Cannot be Belied Upon as a Final or 

Gonclnsive Bar to Extradition. 

But as the conclusion of the commissioner in finding sufficient 
cause for extradition is not final, neither does his discharge of the 
prisoner nor the refusal of the executive to grant extradition, 
absolutely prevent fresh proceedings. One examination is na 
bar to another. In the administration of justice it often happens 
that a preliminary examination fails on account of some remedi- 
able defect. The testimony first presented is insufficient ; the 
officer is found not to have jurisdiction ; the complaint is technic- 
ally defective or there is some other curable defect on account 
of whicli the proceeding fails. In extradition cases, as in other 
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cases of preliminary examination, there may be, for sufficient w 
reasons, a second examination npon the same charge. But it 
would be manifest folly and a violation at least of the spirit of 
the law, for a commissioner to hold a man for a second time 
for extradition, upon evidence which had once been rejected by 
the executive as insufficient.' 

We now proceed to an examination in detail of the various 
steps involved in the extradition of an alleged criminal from the 
the United States to a foreign country. 

Section 5270 of the Eevised Statutes of the United States pro- 
vides as follows: " Whenever there is a treaty or convention for 
extradition between the government of the United States and 
any foreign government, any justice of the supreme court, circuit 
judge, district judge, commissioner, authorized so to do by any 
of the courts of the United States, or judge of a court of record 
of general jurisdiction of any State, may, upon complaint made 
under oath, charging any person found within the limits of any state^ 
district, or territory, with having committed within the jurisdic- 
tion of any such foreign government any of the crimes provided 
for by such treaty or convention, issue his warrant for the appro* 
hension of the person so charged, that he may be brought before 
such justice, jndge, or commissioner, to the end that the evidence. 
of criminality may be heard and considered. If, on such hear- 
ing, he deems the evidence sufficient to sustain the charge, under 
the provisions of the proper treaty or convention, he shall certify 
the same, together with a copy of all the testimony taken before 
him, to the secretary of state, that a warrant may issue upon the 
requisition of the proper authorities of s^ich foreign government, 
for the surrender of such person, according to the stipulations of 
the treaty or convention, and he shall issue his warrant for the 
commitment of the person so charged to the proper jail, there 
to remain until such surrender shall be made." 

1 Ba KeUey, 26 Fed. Rep. 852. 



"SS INTBRNATIONAL BXTBADITIOIf. 

In Frooeediags for Extradition from the United Statesi the 
first step is to make a Complaint before an Extradition 
Oommissioner or other Proper Offloer. 

The courts were formerly at variance upon the question 

whether or not it was necessary to present a requisition to the 

.government at Washington, and obtain an authorization, or as it 

was called, a preliminary mandate, before making complaint to 

an extradition commissioner or other magistrate.^ It is unneces- 

^sary here to recapitulate the discussion, or to consider at large 

the reasons given on either side of the controversy. The law 

must now be regarded as settled, that no application need be 

made to the general government before making a complaint 

under the statute. The statute does not require it, and the 

matter is clearly one which congress has power to regulate.* It 

is now the practice of the department of state to refuse to issue 

•a preliminary mandate, upon the ground that such a proceeding 

is wholly unnecesssary. A full statement of the position of the 

department of state will be found in the correspondence between 

Secretary Bayard and John R. Parkhurst, United States minister 

at Brussels, and between Secretary Bayard and the Mexican 

•envoy, Romero, given at length in the government report on 

extradition. 

The decision of the supreme court of the United States in 
Benson v, McMahon, was in a case which arose under the treaty 
with Mexico. There is nothing in that treaty which touches 
the matter of procedure, and consequently nothing from which 
the necessity for a preliminary mandate could be argued. The 
treaty with Belgium contains this provision : 

" Requisitions for the surrender of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
parties, or, in the event of the absence of these from the country 
or its seat of government, they may be made by superior con- 
sular officers. 

If the person whose extradition may be asked for, shall have 

^BeKaine, 14 How. 129; Bx parte Kaine, 3 Blatchf. 1; iSt; Hcnrich. 5 
JBlatchf. 414; Me Farez, 7 Blatchf. 34; Me Herris, 33 Fed. Rep. 683; Me Herns, 
93 Fed. Rep. 165; Ex parte Ross, 2 Bond, 253; Be Kellej, etc. 

s Me Thomas, 13 Blatchf. 870; Benson v. McMahon, 137 U. S. 467. 
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been convicted of a crime, a copy of the sentence of the court in 
which he may have been convicted, authenticated under its 8eal^. 
and an attestation of the official character of the judge by the- 
proper executive authority, and of the latter by the minister or- 
consul of the United States or of Belgium, respectively, shall 
accompany the requisition. When, however, the fugitive shall 
have been merely charged with crime, a duly authenticated copy 
of the warrant for his arrest in the country where the crime may 
have been committed and of the depositions upon which such 
warrant may have been issued, must accompany the requisition 
as aforesaid. The president of the United States, or the proper- 
executive authority in Belgium, may then issue a warrant for 
the apprehension of the fugitive, in order that he may be brought 
before the proper judicial authority for examination. If it 
should then be decided that, according to the law and the evi- 
dence, the extradition is due pursuant to the treaty, the fugitive 
may be given up according to the forms prescribed in such 
cases." 

It was under this language that Secretary of State Bayard 
informed the Belgian government, through the American min- 
ister at Brussels, that the department did not consider any 
preliminary mandate necessary. In writing to Minister Park- 
liurst, Mr. Bayard said : 

"This judgment (Benson v, McMahon) settles the point that, 
under section 5270 of the Revised Statutes of the United States, a 
fugitive from the justice of a government with which the govern- 
ment of the United States has a treaty or convention of extradi- 
tion, may be arrested in this country and held for examination 
on the charge of having committed, in the foreign country, an 
ofFense specified in such treaty or convention, without any 
previous intervention on the part of the president or proof that 
a requisition has been made. Under this statute, it is believed 
that there exists in the United States a very liberal system of 
provisional arrest and detention of fugitives from foreign justice,, 
under which, upon oaths made on information and belief (a. 
requirement which the preliminary mandate formerly issued by^ 
the executive did not dispense with), such fugitives are constantly 
arrested, and held without interference on the part of the execu- 
tive branch of the government of the United States, to awaib 
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« 
I 

examination before onr judicial magistrates in accordance with 
our laws. No time is specified during which a fugitive may be 
80 held ; but the judicial officer decides in each case what term is 
reasonable, under all the circumstances, for the detention of the 
fugitive pending the reception of the formal proofs of his culpa- 
bility and their examination. Save in cases in which the ques- 
tion of the necessity of executive interference was formerly 
raised, this department has received no complaints of the refusal 
of judicial magistrates to grant proper facilities. On the con- 
trary, it is believed that such magistrates have generally construed 
their powers with as much liberality as is consistent with the 
security which all persons, both citizens and foreigners, should 
enjoy, against unfounded arrest and detention. 

rit is hoped that this statement will prove satisfactory to the 
Belgian government in respect to the subject of provisional 
arrest in the United States, and you are at liberty to communi- 
cate a copy of this paper to his excellency the minister of foreign 
affairs. 

I am, sir, your obedient servant, 

T. F. Bayard." 

It has.also been held that no preliminary mandate is required 
under the Spanish treaty. The reasoning of that case is clear 
and satisfactory, and should be accepted as a correct exposition 
of the law. In addition to the reasons given by the learned 
judge, who decided that case, it may be said that the decisions in 
Inter-state Extradition furnish a clear and strong analogy in favor 
of his conclusion. The United States constitutional provisiom 
and statute regulating inter-state extradition, only authorize pro- 
ceedings when a demand has been made by the executive of the 
state from which the fugitive fled. Most of the states have 
passed statutes providing for the provisional arrest of a fugitive 
in advance, and in expectation of a requisition afterwards to be 
presented, and these statutes being in aid of the constitutional 
provision have been upheld.* They furnish additional methods 
of carrying the constitutional provision into effect. The United 
States statute providing a method of procedure in foreign extra- 
dition, is to be regarded in the same way. It furnishes the only 

1 Hawlej Inter-State Extrad. 53. 
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method where the treaty is silent on the subject; where the 
treaty provides a method, the statnte, inasmuch as its terms do not 
limit its application, furnishes an additional method to that pro- 
vided in the treaty. The statute is to be construed, as its lan- 
guage imports, as including all cases which arise under any treaty 
or convention regulating foreign extradition. The opinion of 
Judge Brown in the case above referred to, is as follows: 

"Article 11 of the convention with Spain declares that 'requi- 
sitions for the surrender of fugitives from justice shall be made 
by the respective diplomatic agents of the contracting parties,' 
or in their absence, by its 'superior consular officers.' It next 
provides, that — 

'It shall be competent for such representatives or such supe- 
rior consular officers to ask and obtain a mandate or preliminary 
warrant of arrest for the peraon whose surrender is sought, where- 
upon the judges and magistrates of the two governments shall, 
respectively, have power and authority, upon complaint made 
under oath, to issue a warrant for the apprehension of the person 
charged, in order that he or she may be brought before such judge 
or magistrate, that the evidence of criminality may be heard and 
considered; and if, on such hearing, the evidence be deemed 
sufficient to sustain the charge, it shall be the duty of the ex- 
amining judge or magistrate to certify the same to the proper 
executive authority, that a warrant may issue for the surrender 
of the fugitive.' 

The 'requisition (warrant?) for surrender,' above provided for 
is manifestly the application for the final warrant for the sur- 
render of the fugitive, which can only be executed by the execu- 
tive autliority, after the judicial examination. That requisition 
is wholly different from the ' mandate or preliminary warrant of 
arrest,' which it is also ' competent to ask and obtain,' at the out- 
set ; and while it is thus competent to ask for such a preliminary 
warrant, the language of this section of the treaty is plainly per- 
missive, and not necessarily obligatory, if other means are pro- 
vided by law for obtaining a judicial investigation, preliminary 
to final surrender. Such means are plainly provided by section 
5270 of the Revised Statutes, embodying the act of August 12, 
1848 (9 St. at Large, 302). This section provides that— 

^Whenever there is a treaty or convention for extradition,' 
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etc, ^ any justice, cominissiouer,^ etc., ^ may upon complaint made* 
under oath, chargin^i^ any person found within the limits of any- 
state, district or territory, with having committed within the 
jurisdiction of any such foreign government, any of the crimen 
provided for hy such treaty or convention, issue his warrant for 
the apprehension of the person so charged, that he may be 
brought before such justice or commissioner, to the end that the 
evidence of criniinality may be heard and considered. If, on snch 
hearing, he deems the evidence sufficient to sustain the charge 
* * * he shall certify the same to the secretary of state^ 
that a warrant may issue upon the requisition of the proper au- 
thorities of such foreign government for the surrender of such 
person, according to the stipulations of the treaty or convention,, 
and he shall issue his warrant for the commitment of the person 
so cliarged to the proper jail, there to remain until such sur- 
render shall be made.' 

The treaty with Spain was made on January 5, 1877, subse- 
quent to the Revised Statutes; but section 5270 is evidently 
intended to apply to treaties that might thereafter be made, as. 
well as to treaties then existing. It was so held in the case of 
Van Hoven, 4 Dill. 411, 414; and the act of August 12, 1848, 
which was substantially the same as section 5270, expressly 
declared that these provisions are to be applied ^ in all cases in 
which there now exists, or hereafter may exist, any treaty or 
eonvention for extradition.' 

Treaties duly ratified under the constitution (article 6) are- 
doubtless a part of the supreme law of the land, and their stipu- 
lations and obligations will not be deemed annulled by acts of 
mere general legislation which can be reasonably construed other-^ 
wise. The Cherokee Tobacco, 11 Wall. 616, 623; Taylor v^ 
Morton, 2 Curt. 454 ; Ropes v. Clinch, 8 Blatchf. 304, 309. But 
the mere fact that a treaty provides a mode of carrying out its- 
provisions, in the absence of legislation, cannot make it incompe- 
tent for congress to pass laws in aid of the treaty, and, in order 
to facilitate the extradition of criminals, to dispense with a part 
of those preliminaries which otherwise it might be necessary for 
the foreign government to resort to. The procedure indicated 
by section 5270, above quoted, is in substance identical with that 
contemplated by the treaty with Spain, except that it dispenses^ 
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with any preliminary execntive warrant. Had there been no law 
of congress on the subject, sach an execntive warrant wonld have 
been necessary in order to authorize the magistrates to proceed ; 
bnt inasmnch as the law of tliis country expressly authorizes the 
magistrates to proceed, ^ whenever there is a treaty or convention 
for extradition,' without reference to any preliminary executive 
warrant, such a warrant seems to me clearly unnecessary, if the 
demanding government chooses to avail itself of the law existing 
outside of the treaty, and proceed without the preliminary man- 
date. 

This construction of the treaty has been adopted by the execu- 
tive department. In an official letter from Mr. Frelinghuysen, 
secretary of state, to the Spanish minister, bearing date May 23, 
1882, after referring to section 5270, Kev. St. above quoted, it is 
said : 

^ This provision of the statutes of the United States is deemed 
by the government to be in aid of the provisions of the conven- 
tion ; and the provisions of article 11 of the convention are held 
to be directory only. Under these circumstances the warrant of 
authorization from the secretary of state is not considered as indis- 
pensable, it may often happen that an instant arrest is expedi- 
ent in order to secure the accused fugitive for examination into 
his criminality, and in such emergencies the delay incident 
to procuring the warrant of authorization from this department 
might defeat the purposes of justice. The personal rights, 
moreover, of the accused are secured by the provisions of the 
convention, no less than by those of the statute, inasmuch as he 
can only be surrendered on satisfactory evidence of his crimin- 
ality.' 

While the construction which may be placed by the executive 
department upon laws or treaties is not necessarily binding upon 
the judiciary, yet where its construction is not repugnant either to 
their letter or obvious intent, and, as in this case, is sustained by 
such manifest considerations of convenience and expediency, it 
should be adopted without hesitation. This construction is not 
repugnant to the language of this treaty. The preliminary war- 
rant is permissive only. It is not made obligatory. It is not, in 
the language of this court in the case of FarejB, ^ made a prereq- 
uisite by the treaty.' Congress might liave provided by law, 

8 



34 INTERNATIONAL EXTBADITION. 

• 

in the absence of any treaty, for an examination of offenders 
charged with committing crimes in foreign conntries, and for 
their surrender if satisfactory evidence of guilt appeared. A 
person arrested under such a law could not be heard to complain 
that there was no treaty requiring his surrender, or, if the statute 
were followed, that his arrest was illegal. Congress has, in fact, 
provided that ' whenever there is a treaty or convention for extra- 
dition,' certain proceedings may be had. And this law is without 
iregard to the particular provisions of the various treaties, and 
requires no previous executive mandate. The proceeding in this 
case was in strict accordance with this law of congress ; and a 
proceeding which in all respects follows that law and all its con- 
ditions cannot be void so as to serve as the basis of an action for 
false imprisonment. Nor can it be said that this construction 
would make wholly useless the terms of a treaty allowing an 
.application for a preliminary mandate. In the first place there 
may be no general law of Spain providing for any course of pro- 
cedure outside of the treaty stipulations ; and as this convention 
relates to both countries alike, it may have been necessary then, 
and in such case will be still, in all cases of applications by our 
igovernment for the surrender of criminals by Spain, to obtain 
such a preliminary warrant, in order to authorize the magistrates 
of that country to proceed with a judicial investigation. Or, 
again, cases may arise of such a political character that it may be 
expedient and desirable that the demanding government, upon 
presentation of the facts, should obtain from the executive an 
immediate consideration and decision of the question involved 
in the surrender claimed, without the delay or publicity incident 
to a previous judicial examination ; and in such a case it is still 
ut the option of the demanding government to require a prelim- 
inary warrant and thus obtain the ruling of the executive at 
once. 

In effect, under our law, two proceedings are available to the 
demanding government ; one, according to the provisions of the 
treaty alone; and the other under the Bevised Statutes as well; 
and so long as the provisions of neither are repugnant to the 
other, as in this case they are not, it is at the option of the 
demanding government to pursue either."* 

f Castro V. DeUriarte, 16 Fed. Rep. 98. 
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The Gomplaint should be made by one authorized by the 

Foreign Ooyernment. 

All of the cases agree that a complaint ought not to be 
received from a person who has no authority to speak for the 
foreign government from whom the requisition must come. 
The United States statute is silent upon the subject. It simply 
provides that certain officers " may, upon complaint made under 
oath, charging any person, " etc., issue a warrant and proceed in 
the matter. But the end to be finally attained is the extradition 
of the person charged with crime, and this can only be had when 
a demand is made by the government whose laws have been 
offended. The whole proceeding from the beginning is to satisfy 
a treaty obligation to a foreign government which, alone, can 
determine when it will demand the rights accorded to it by the 
treaty. These are not treaties, like some others, which secure 
<3ertain rights to the citizens or subjects of the contracting parties 
but only to the governments whose laws have been infracted.' 
Therefore, in this proceeding, persons seeking redress for some 
individual wrong cannot be recognized. The person making the 
complaint is listened to as the authorized agent of the foreign 
government and in that capacity only. The question which has 
been debated under this head is whether or not the complaint 
must contain a statement that it is made by authority or, in other 
words, whether it must show the authority of the complainant 
upon its face. Although there are decisions to the contrary it 
must bie stated that the weight of authority is that law does not 
require such an allegation in the complaint' This is in accor- 
dance with the general rule that where a complaint or other 
pleading is founded upon a statute it is not usually necessary to 
introduce allegations not required by or mentioned in the statute 
itself. The additions and limitations which other principles of 
law attach to the case are to be supplied by the evidence. But, 
as it is clear, that before the conclusion of the proceedings, the 
commissioner must be satisfied in some way that the proceeding 
id authorized by the foreign government? it would be better in all 

. ^ Be Perselle. 28 Fed. Repi 878. 
« Be Herre8,83 Fed. Rep. 165i - 

»i2(5 Kelly. 26 Fed. Rep. 852; Be FerreUe, 28 Fed. Rep. 878; contra, Re 
Dugan, 2 Low. 867. 
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that the complaint should avor the authority of the com^ 
plainant. Where the complaint is made before a commissioner it 
and the warrant issued by him must in all cases recite hia 
authority to act in extradition cases.' 

It is Not Necessary that a Oomplainant Should have Per-- 
Bonal Knowledge of the Gommission of the Orimei but 
his Knowledge may be derived from Letters and Telen 
grams. 

A mere direction by telegraph to secure or have arrested a 
person charged with the crime of mnrder would not authorize 
the swearing out of a warrant of arrest. The complainant must 
have knowledge of, and the complaint mnst charge the commis- 
sion of, a particular crime with reasonable certainty. But tho 
complainant may derive his knowledge from letters and telegrams^. 
from known officers or other persons whose positions or char- 
acters entitle their information to be credited, and such informa- 
tion affords probable cause for taking a complaint and issuing a 
warrant.' The complaint need not allege the crime with all the^ 
precision which is required in a common law indictment. It is 
sufficient if it shows that a crime within the terms of the treaty 
has been committed but, at the same time, it must contain a rea- 
sonably certain description of the crime which is charged.' 

A complaint for extradition charging the accused with having 
"wilfully uttered and put in circulation forged or counterfeit 
papers or obligations or other titles, or instruments of credit" 
without specifying the kind of obligation forged, or the char- 
acter of the papers or nature of the titles is too vague and uncer- 
tain to warrant an arrest.^ It is not usually necessary that the 
complaint should allege that a prosecution has been commenced 
in the home jurisdiction for this is not in international extradi- 
tion, as it is in inter-state extradition, always a necessary pre- 

» Ed Faiez, 7 Blatchf. 84; Be KeUej^ 25 Fed. Rep. 268. 

s Castro «. De Uriarte. 16 Fed. Rep. da; Ej^ parte Hoven, 4 DUl. 415; Mc< 
Mahon's case, 8 Sap. Ct. Rep 1240; Ife Farez, 7 Blatchf. 845. 

»i2« Roth. 15 Fed. Rep. 506; Be Cbarlosten^ 1B4 Fed. Rep. 531; Castro v^ 
De Uriarte, 16 Fed. Rep. 98; Be McDonnell, 11 Btatehf. 79. 

« Ex parU Hovea, 4 Dill. 411. 
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liminary.' If there is any technical defect in the complaint and 
warrant, a new complaint may be made and a new warrant issned 
by the commiesioner or by a judge before whom the accused id 
brought on a writ of habeas corpvs,^ 

NoTB. — The treaty with Japan requires that a warrant shall have been is- 
sued in the home Jurisdiction. 



^he Frooeedings before the OommisBioiier are Analogous to an 
Eiamination before a Oommitting Magistrate and are 
Gbyerned by the Same Bnles. 

No person can be surrendered by the government of the 
United States to a foreign power until at \e2At prima fa^de evi- 
dence of his guilt has been produced before a magistrate in this 
^<sountry. The extradition treaties of the United States without 
exception, provide that extradition shall be granted only ^^upon 
such evidence of criminality as, according to the laws of the 
place where the fugitive or the person so charged shall be found, 
wonld justify his or her apprehension and commitment for trial 
if the crime had been there committed." It appears from a re- 
port published by the Department of State that out of 604 per- 
sons whose extradition was demanded from the United States 
between August 9th, 1842, and January Ist, 1800, only 237 were 
^surrendered. As the consequences of an unjust extradition are 
very serious, so the evidence on which it is sought ought to be 
very carefully scrutinized. Without enlarging upon this feature, 
the questions which have been raised and determined with regard 
to the examination will now be considered. 

The evidence produced must satisfy the magistrate who con- 
ducts the examination that it would justify commitment for trial 
if the offense had been committed here. This is partly a question 
of law and partly a question addressed to the sound discretion of the 
•examining oflScer. The evidence may be purely circumstantial 
but it is sufficient if it produces conviction.* So far as it is a 
question of law, the commissioner's decision is subject to review ; 

1 Rb Farez. 7 Blatchf. 845. 

»80Fed. Rep. 6U7. 

« Re Resch, 86 Fed. Rep. 546. 
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80 far as it U a qnestion addressed to his le^ discretion/ his 
decision is final. A reviewing court will revise the commission- 
er's decision so far as to see whether there was legal and compe- 
tent evidence tending to prove the commission of the crime, but 
it will not review the commissioner's decision as to its sufliciency/ 
Uis discretion in this matter will only be reviewed by the depart- 
ment of state. The general nature of the examination was 
explained by the supreme court of the United States in this lan- 
guage : 'The subject of what proof shall be required for the deliv- 
ery upon requisition of parties charged with crime is considered in 
article 1 of the treaty, in regard to which it is provided ' that 
this shall be done only when the fact of the commission of the 
crime shall be so established as that the laws of the country iu 
which the fugitive or the person so accused shall be found would 
justify his or her apprehension and commitment for trial if 
the crime had been there committed.' Taking this provisioa 
of the treaty and that of the Kevised Statutes (sec 5270) above^ 
recited, we are of opinion that the proceeding before the com- 
missioner is not to be regarded as in the nature of a final trial by 
which the prisoner could be convicted or acquitted of the crime* 
charged against him, but rather of the character of those prelim- 
inary .examinations which take place every day in this country 
before an examining or committing magistrate for the purposo 
of determining whether a case is made out which will justify the 
holding of the accused either by imprisonment or under bail, to 
ultimately answer to an indictment, or other proceeding, in 
which he shall be finally tried upon the charge made against 
him. The language of the treaty which we have cited above, 
explicitly provides 'Hhat the commission of the crime shall be so- 
established as that the laws of the country in which the fugitive 
or the person so accused shall be found would justify his or her 
apprehension and commitment for trial if the crime had beea 
there committed.' This describes the proceedings in these pre- 
liminary examinations as accurately as language can well do it. Tha 
act of congress conferring jurisdiction upon the commissioner 
or other examining ofiicer, it may be noted in this connection,. 

» 33 Fed. Rep. 165; Oteiza v. Jacobus, 136 U. 8. 330; 36 Fed. Rep. 546;. 
i20 Fowler, 18 Blatchf. 430; Be Stupp, 12 Blatchf. 501; Re Wahl. 15 BlatchL 
884; 14 Blatchf. 187; Id. 370. 
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says that if he deems tlie evidence 8u£Scient to sustain the 
charge under the provisions of the treaty he shall certify the 
same, together with a copy of all the testimony, and issue his 
warrant for the commitment of the person so charged. We 
are not sitting in this court on the trial of the prisoner, with 
power to pronounce him guilty and punish him or declare 
him innocent and acquit him. We are now engaged simply in 
an inquiry as to whether, under the construction of the act of 
congress and the treaty entered into between this country and 
Mexico, there was legal evidence before the commissioner to 
justify him in exercising his power to commit the person accused 
to custody to await the requisition of the Mexican government."* 

As the examination is not final in its character, a second 
examination may be had upon a new complaint and warrant, 
if in the first proceeding the prisoner should bo discharged for 
technical defects or insufficiency in the proofs, provided that the 
eiTors or insu£Sciencies can be remedied.' 

The pendency of an examination or a discharge on one charge 
is not a bar to another complaint and warrant being sworn out.' 

A second examination is not to be resorted to unless a sub- 
stantially different case is to be presented. It is not to be tried 
as an experimental measure, nor to see whether a different 
commissioner would come to a different conclusion. Such con- 
duct would be justly censurable, and could only be considered 
as an attempt to evade the provisions of the law. If the first 
commissioner discharges for insufliciency of tlie evidence, that 
should end the matter, unless new and important evidence can 
be procured. 

The prisoner is entitled to be present and hear the evidence 
against him, to have the assistance of counsel and the privilege 
of cross-examination. Documentary evidence and depositions 
are admissible against him, but not in his favor,* but he is 
entitled to have witnesses sworn in his behalf,' and if they are 
within the jurisdiction, that is, within the district where the 

1 Benson v. McMahon. 127 U. S. 457. 

« i20 MacdonneU, 11 Blatchf. 171. 

3 Be Macdonnell, 11 Blatchf. 171. 

• Be Wadge, 16 Fed. Rep. 864; Oteiza «. Jacobus, 136 U. S. 330. 

s 15 Fed. Rep. 864; 25 Fed. Rep. 868. 
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examination 18 had, and bo is withont means, ho may demand 
that his witnossos be sabpoenacd by the marshal at the expense 
of the governmont.' The commissioner may and shoald grant 
reasonable adjoarnments, and his discretion in this regard is not 
Hnbject to review.* His decision will not be reversed for the 
admission of illegal or incompetent evidence, provided that when 
this is thrown out, there still remains sufficient legal evidence to 
justify his action.' If he should deny the accused his substan- 
tial rights, such as the right to introduce testimony at all, the 
proceeding would be void.' The accused is now entitled to be 
sworn as a witness in his own behalf ; but before the United 
States statute permitting a defendant in a criminal case to be 
sworn, there was a conflict of opinion upon the subject* 

Evidence on the examination is to be produced according to 
rules governing ordinary examinations in criminal cases before 
United States magistrates, with a single exception. Documents 
which are admissible as evidence of guilt before the tribunals of 
the demanding government arc made admissible by statute 
liere. This subject is fully discussed in the succeeding section. 
But, with this exception, no change is made in the rules of evi- 
dence. All other evidence must conform to the law and practice 
which obtains in other criminal cases. 



Gertificates to the Authenticity and Evidentiary Value of 
Depositions and other Documents are Favorably Oon- 
strued and where they are Wanting or Imperfect, the 
Defect may be Supplied by other Competent Evidence. 

Section 5271 of the Revised Statutes of the United States pro- 
vides that 

" 5271. In every case of complaint and of a hearing upon the 
return of the warrant of arrest, any depositions, warrants, or 

' Be Macdonnell. 11 Blatchf. 170; Re Fowler, 18 Blatchf. 430; Re Stupp. 
12 Blatchf. 501; Oteiza v. Jacobus, 136 U. S. 330; 4 U. S. Stat. 1882, chap. 
878. sec. 3. 

« Re Wadge, 16 Fed. Rep. 332. 

3 Re Kelley, 25 Fed. Rep. 268. 

* Be Farez, 7 Blatchf. 345; Be Dugan, 2 Low. 367. 
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other papers offered in evidence, shall be admitted and received 
for the purpose of such hearing if they shall be properly and 
legally authenticated so as to entitle them to be received as evi- 
dence of the criminality of the person so apprehended, by the 
tribunals of the foreign country from which tlie accused party 
shall have escaped, and copies of any such depositions, warrants 
or other papers, shall, if authenticated according to the law of such 
foreign country, be in like manner received as evidence; and 
the certificate of the principal diplomatic or consular officer of 
the United States resident in such foreign country shall be proof 
that any such deposition, warrant or other paper, or copy thereof, 
18 authenticated in the manner required by this section. " 

Section 5 of the Act of August 3, 1882, which it has been 
<lecided repeals and takes the place of Sec. 5271 of the Revised 
Statutes is as follows : 

^^ Sec. 5. That in all cases where any depositions, warrants, or 
other papers or copies thereof shall be offered in evidence upon 
the hearing of any extradition case under title sixty-six of the 
Revised Statutes of the United States, such depositions, warrants 
and other papers or the copies thereof, shall be received and admit- 
ted as evidence on such hearing for all the purposes of such 
hearing if they shall be properly and legally authenticated so as 
to entitle them to be received for similar purposes by the tribu- 
nals of the foreign country from which the accused party shall 
have escaped, and the certificate of the principal diplomatic or 
consular officer of the United States resident in such' foreign 
country shall be proof that any deposition, warrant or other paper 
or copies thereof, so offered, are authenticated in the manner 
required by this act," 

While in extradition cases the substance of the matter ought 
to be carefully examined before a man is taken away from the 
jurisdiction whose protection he is entitled to invoke, there are 
many reasons why strict technical accuracy is not to be required. 
The papers are prepared by persons who are educated under 
foreign codes of law and accustomed to different methods of 
procedure from those in use in the United States. If a merely 
technical objection is unnecessarily sustained, it must usually 
result in a considerable delay if not in a failure of the purposes 
of extradition altogether. Therefore, in these cases, American 
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magistrates, whilo for the most part careful not to allow extra-* 
dition in cases where they were not siiiiicicntly satisfied as to the 
merits,* have been solicitous to prevent a failure of justice by 
giving effect to merely techniciil objections. 

There can be little question as to the intent and purpose of 
the different statutes of the United States which have from time 
to time prescribed the rules of evidence in these proceedings. 
Under all of them it was intended that such an amount of proof 
in de<]^ree or quantity should be produced as would induce a reason^ 
able belief that the accused was guilty of the crime charged. The 
kind of evidence was to be such as might be received in the home 
jurisdiction for the purpose of issuing a warrant. It was not 
required that the kind of evidence should be produced which 
would be admissible upon a final trial. Consequently ex parte 
depositions taken before a criminal magistrate having authority 
to issue a warrant are receivable in evidence. And all of the 
statutes intended that wherever an original paper could be used 
for any purpose in the home jurisdiction, a duly authenticated 
copy should be admissible for the same purpose here. When 
these cardinal principles are kept in mind there can be little dif- 
ficulty in dealing with any question which may arise. The ques- 
tion of the weight or the materiality of evidence must be deter-- 
mined by our law. The question of the competency of the evi- 
dence is to be determined by the foreign law. The weight or 
probative force of evidence is one thing; the competency or 
admissibility of the proof or instrument of evidence offered is 
quite another. For instance, our system of law rejects a confes- 
sion made by the accused under the influence of hope or fear in- 
duced by threats or promises made by any person in authority. 
If the officer who arrests a prisoner threatens him with severity 
if he is obdurate in denying his guilt and promises him lenity or 
immunity if he will confess it and in this manner seenres a con- 
fession, our law rejects it and will not allow it to be given in 
evidence. Other systems of jurisprudence would admit it In 
proceedings before a commissioner tl>e test of its admissibility ia 
the law of the jurisdiction where the crime was committed. We 
reject, sometimes very unphilosophically, what is called hearsaj 

»ja? Kelley, 2 Low. 339. 
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evidence. Other systems give such evidence the highest possible 
value as being mucli less likely to be fabricated than what wc^ 
call direct or original evidence. Whether a deposition which 
contain^ only hearsay evidence shall be admitted, must be deter- 
mined by the foreign law. The language of the statute i& 
"legally authenticated so as to entitle them to be received * * *^ 
by the tribunals of the foreign country." If they are admissible 
there they are admissible here. This subject has been dwelt 
upon because in one case a learned judge made Greenleaf on 
Evidence the arbiter of the admissibility of evidence which had 
been introduced.* Now the foreign law is to be proven as a fact 
like any other fact in the case. It may be proven by the certifi- 
cate of the consular or other diplomatic officer, and if this is> 
regular in form it is conclusive. If this is wanting or defective,, 
the proof may be supplied by any other competent testimony. 
The same rule applies to the genuineness of the documents whero 
originals are offered in evidence and to the authenticity of copies 
where these are presented. In accordance with the rule which 
requires us to presume the regularity of official action, the fact 
that a foreign tribunal has received and acted upon the evidence 
which is offered here is prima facie proof of the admissibility 
and value of the evidence. A certificate that ^^ the documents 
are authenticated in the manner required by the statute of the 
United States " has been held to be insufficient but the defect 
in the certificate was allowed to be supplied by the testimony of 
a police officer.' In another case, the proof as to the foreign law 
was supplied by one who had practiced law in the foreign 
country.' In another case a certificate in the following language 
was held insufficient : 

" And I certify that all and every the certified copies here-^ 
nnto attached, are properly and legally authenticated and certified 
according to the law in force in British India, so as to enable 
them to be used in evidence and as proof that the originals were 
duly received in evidence by the said Gilbert Stuart Henderson^ 
Esquire^ and tlie said Frederick John Marsden, Esquire, respec- 
tively, in proof of the criminality of the said Robert Bruce 

> Be MePhun, 30 Fed. Rep. 57. 

^Be FowW, 18 Blatchf. 430; Be Wadge,16 Fed. Rep. 882. 

»ife Benson. 34 Fed. Rep. 649. 
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McPhon named therein, in respect of the said charges of forgerj^ 
ottering and cheating." ' 

The certificate of the American officer may be supplemented 
by the certificate of the foreign officials so as to render the 
depositions admissible, although they would not be if the certifi- 
cation of the American consular or diplomatic officer were alone 
considered.* A certificate of a judge that the judicial proceeding 
certified to *' is valid evidence according to the laws existing in 
Prussia,'* reasonably interpreted means that according to the laws 
of Prussia such documents are valid evidence of criminality, and 
is sufficient.' If the certificate of the American diplomatic 
officer follows the statute, it is sufficient. If there is any ambig- 
uity, it is the ambiguity of the statute, and the certificate must 
be construed to mean what the statute means.* 

Where the treaty does not require that a prosecution should 
have been begun in the home jurisdiction, it is immaterial that 
H prosecution has been begun there for a different or inferior 
•offense to that charged in the extradition proceedings.* And in 
construing the certificates attached to the papers, all of the papers 
and proceedings will be looked into to ascertain what is really 
intended.' So, when in a case under the treaty with Belgium, 
the certificate of the American minister certified that the papers 
were properly authenticated, so as to entitle them to be received 
as evidence of criminality, omitting the words **by the tribunals 
-of Belgium," the certificate was held sufficient, inasmuch as it 
appeared that the documents were from the records of the 
tribunals in Belgium, and were authenticated by the Belgian 
functionaries.^ 

» i&5 McPhun, 80 Fed. Rep. 57. 
> Be Farez, 7 Blatchf . 845. 

* Be Behrendt, 22 Fed. Rep. 699. 

4 Be Behrendt, 22 Fed Rep. 699; Be Farez, 7 Blatchf. 845; Be Wadge, 15 
JFcd. Rep. 864. 

s Be Roth, 16 Fed. Rep. 506. 

• Be Roth, 15 Fed. Rep. 506. 
7 Be Stupp, 12 Blatchf. 501. 
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Fona of Oertifioate to Properly Authenticate Gopies of Deposi- 
tions and Informations Taken Abroad. 

In re Fowler, 4 Fed. Rep. 303, Judge Blatchford, now a 
justice of the United States supreme court, prescribes the follow- 
ing forms for authenticating depositions and informations taken 
abroad. That case also illustrates what oral evidence will be 
sufficient to authenticate papers which are not properly authen- 
ticated by the certificate.' 

Jvdge Blatchford* 8 Forms. 

" I hereby certify that the signature of Angus Holden to the- 
foregoing copy information, is, to best of my knowledge and 
belief, his signature and the signature of a magistrate in England 
having authority to take said information, and that the original 
of said information would be received in the tribunals of Great 
Britain, as evidence of the criminality of George Fowler, alias R. 
Gray, named therein, in respect of the offense charged against 
him as committed in Great Britain, namely, that he feloniously 
did forge, utter and put off certain orders purporting to be ordera 
by William Jowett for the payment of money, to wit, bankers'^ 
cheques for the payment of the sum of £60, with intent thereby 
then and there to defraud, if the inquiry as to such criminality 
were being had in the tribunals of Great Britain, and that said 
copy information is authenticated according to the law of Great 
Britain. Godfrey Lushington, Assistant Under-Secretary of 
State for the Home Department. Whitehall, 2d October, 1S80. 
Seal." " I certify that I believe the above signature, Godfrey 
Lushington, to be the handwriting of Godfrey Lushington, Esq.,. 
Assistant Under-Secretary of State for the Home Department. 
T. V. Lister, Assistant Under-Secretary of State. Foreign Office,. 
2d October, 1880. Seal." "I certify that I believe the above 
signature, T. V. Lister, to be the handwriting of T. V. Lister,. 
£aquire, one of the Assistant Under-Secretaries of State for For- 
eign Affairs, and that the original of the foregoing copy infor- 
mation would be received in the tribunals of Great Britain, as- 

1 For other cases which illustrate what oral evidence will be sufficient, 
to authenticate papers in the absence of proper certificates, see Re Wadge, 16i. 
F«l Bep. 8212; Bs Kelly. 2 Low. 339; A Benson, 84 Fed. Rep. 649. 
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ovidence of the criminality of George Fowler, alias B. Gray, 
named therein, in respect of the offense charged against him as 
committed in Great Britain, namely, that he feloniously did forge, 
ntter and pot off certain orders parporting to be orders by 
William Jowett for the payment of money, to wit, bankers' 
cheques for the payment of the sum of £60, with intent thereby 
then and there to defraud, if the inquiry as to such criminality 
were being had in the tribunals of Great Britain, and that the 
foregoing documents are authenticated according to the law of 
Great Britain. In witness whereof I have subscribed my name, 
and caused the seal of this legation to be affixed hereto, this 7th 
day of October, 1880. J. R Lowell, Envoy Extraordinary and 
Minister Plenipotentiary of the United States of America. 
Legation of the United States, London, October 7, 1880. Seal.'* 
" I hereby certify, that the signature of W. Pollard to the fore- 
going deposition is, to the best of my knowledge and belief, his 
signature and the signature of a magistrate in England having 
authority to take the same, and that said deposition, certified as 
within, by said Pollard, to the taking thereof before him, and 
authenticated by a minister of state, and sealed with his official 
seal would be received in the tribunals of Great Britain, as evi- 
dence of the criminality of George Fowler, alias R. Gray, named 
in said deposition, in respect of the offense charged against him 
as committed in Great Britain, namely, that he feloniously did 
forge, utter and put off certain orders purporting to be orders by 
William Jowett, for the payment of money, to wit, bankers' 
cheques for the payment of the sum of £60, with intent thereby 
then and there to defraud, if the inquiry as to such criminality 
were being had in the tribunals of Great Britain. Godfrey Lush- 
ington. Assistant Under-Secretary of State for the Home Depart- 
ment. Whitehall, 2d October, 1880. Seal." " I hereby certify 
that I believe the above signature, Godfrey Lushington, to be the 
handwriting of Godfrey Lushington, Esquire, D. 0. L., Assistant 
Under-Secretary of State for the Home Department. Julian 
Pauncefote, Assistant Under-Secretary of State for Foreign 
Affairs. Foreign Office, 7th October, 1880. Seal." " I hereby 
certify that I believe the above signature, Julian Pauncefote, to 
be the handwriting of Sir Julian Pauncefote, one of the Assist- 
ant tJnderrSecretaries of Stata for ; Foreign Affairs, and that the 
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foregoing documents are properly and legally authenticated 80 as 
to entitle them to be received in the tribunals of Great Britain, 
as evidence of criminality of George Fowler, alias R. Gray, 
named therein, in respect of the offense named therein, charged 
against him as committed in Great Britain, if the inquiry as to 
such criminality were being: had in the tribunals of Great Britain. 
In witness whereof, I have subscribed my name, and caused the 
seal of this legation to be affixed, this 8th day of October, 1880. 
J. R. Lowell, Envoy Extraordinary and Minister Plenipotentiary 
of the United States of America. Legation of the United States, 
London, October 8, 1880. Seal." 

Department of State, 

Washington, July, 1885. 

instructions in relation to applications for the kxtradition 

of fugitive criminals. 

First, When an extradition is sought for an offense of which 
the state courts have jurisdiction, the request must come from 
tlie governor of the state. When sought for an offense against 
the United States, the application should be made through the 
attorney-general or the proper executive department. All re- 
quests for the institution of proceedings for extradition should 
be addressed to the secretary of state and forwarded to the de- 
partment of state, accompanied by the necessary papers as herein 
stated, and furnishing the full name of the person proposed for 
designation by the president to receive and convey the prisoner 
to the United States. 

Second. The existing treaty provisions between the United 
States and foreign powers in reference to extradition, provide 
that the surrender shall only be made : Upon such evidence of 
criminality as, according to the laws of the place where the fugi- 
tive or person so charged shall be found, would justify his or her 
commitment for trial if the crime had been there committed. 

The evidence required to be used in the preliminary exam- 
ination in the foreign state is as follows : 

(I) If the fugitive has been convicted, and escaped thereafter, 
a transcript of the record of conviction and judgment duly cer- 
tified under the seal of the court, with the personal certificate of the 
judge of the court as to its genuineness, and authenticated under 
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the great seal of the state wlierc the conviction was had or under 
the seal of the proper federal court. 

(2) If no trial has been had and an indictment has been founds 
a copy of the indictnaent, with a copy of bench warrant, if any 
has issued, and the return thereto, certified and authenticated as- 
above prescribed. 

(3) If no indictment has been found, but a prosecution has^ 
been instituted and a warrant of arrest issued, a copy of the pro- 
cedure in such case, together with a copy of all the evidence 
upon which such warrant of arrest issued (so far as such copy can be 
procured), and a copy of the warrant with any return that may 
have been made thereto; all of which should be certified by the^ 
magistrate or judicial oflScer who issued the " warrant, and if a 
justice of the peace or oflicer having no seal, his official character 
should be properly. certified and the whole authenticated as above- 
provided. 

If the extradition of the fugitive is songht for several offenses, 
copies of the several convictions, indictments, or informations,, 
certified and authenticated as hereinbefore directed, should be 
forwarded, and the request for extradition should name the sev-^ 
era! offenses. 

All the papers herein enumerated should be transmitted in 
duplicate, one copy being required for the files of the depart-^ 
ment, and the other, duly authenticated by the secretary of state, 
will be returned with the president's warrant for the use of the 
agent who may be designated to receive the fugitive. 

Thirdly, By the practice of some of the countries with 
which the United States have treaties, to entitle copies of depo- 
sitions to be received in evidence, the party producing them ia 
required to attest under oath that they are true copies of the^ 
original depositions, and it is therefore desirable that such agent, 
either from a comparison of the copies with the originals or from 
having been present at the attestations of the copies, should be 
prepared to make such declaration. When tlie original deposi- 
tions are forwarded such declaration is not required. 

A strict confipMance' with these formal requirements may save 
to the parties seeking the extradition of the fugitive criminal 
tnuch delay and expense. 
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Prooedore in Procuring the Surrender of a Fugitive from a 

Foreign Country. 

The first step towards obtaining the surrender of a fugitive 
from a foreign country, is to institute a regular prosecution in 
the home jurisdiction where the crime was committed, and to pro- 
cure a warrant of arrest. The British extradition act expressly 
requires that a warrant shall have been issued in the home juris- 
diction. The treaties require that the person whose extradition 
is sought shall be "charged with" the offense for which his 
extradition is sought. It is held in inter-state extradition that a 
person is not " charged," in the sense of the constitution of the 
United States, until a formal legal prosecution has been begun 
against him in the home jurisdiction.^ There seems to be no 
good reason why the same rule should not obtain in international 
extradition, although a contrary doctrine has been held.* 

It has been held that the word aooiise in the French treaty 
requires that a regular prosecution shall have been instituted.' 

It is at least the safer and better practice to institute a prose- 
cution at home before seeking the fugitive abroad. 

In many parts of the United States, both in the state and in 
the federal courts, a prosecution is instituted and a warrant will be 
issued upon the swearing to a mere formal complaint. It is a 
practice which is not to be commended. Such a complaint 
cannot, in any true sense, be considered as evidence, and in look- 
ing at such a record it is impossible to know what facts were 
laid before the magistrate which influenced him to issue a war- 
rant. It is not to be expected that such documents will be 
accepted in a foreign country as "such evidence of criminality 
as, according to the laws of the place where the fugitive or per- 
son so charged shall be found, would justify his apprehension and 
commitment for trial if the crime or offense has been there com- 
mitted." It is important, therefore, in all cases, that the formal 
<$omplaint (or indictment, if an indictment has been found) 
should be supplemented by depositions, made by competent wit- 

> Hawley Inter-State Kxtrad. 58; TuUis v. Fleming, 69 Ind. 15; £hs parte 
HLoTgsai, 30 Fed. Rep. 298; Smith v. State, 28 N. W. Rep. (Neb.), 594; Be 
Xiorraine, 16 Nev. 63. 

> ^ Qoth, 15 Fed.. Rep. 506. 
8 Be Metzger, 1 Barb. 248. 
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ncsses, showing in detail the facts which establish the guilt of 
the fugitive whose surrender is sought. It is impossible to lay 
too much stress upon the importance of this matter. By refer- 
ring to the memorandum of the department of state relating to 
the extradition of fugitives from the British territories, it will 
be seen that the copy of the indictment or of the information 
laid before an examining magistrate, should be *' accompanied 
by one or more depositions setting forth, as fully as possible the 
circumstances of the crime. An indictment alone has been held 
to be insufficient.^' These depositions should be in narrative form, 
and contain particular statements of fact, and not conclusions of 
fact or law, or conclusions of mixed fact and law. 

They should, in other words, contain in substance such a narra- 
tive of facts as the witness would be permitted and required to 
give when testifying upon the trial. Only such depositions can 
afford the "evidence of criminality" which the treaties require. 
The depositions should, in all cases, be taken before a magistrate 
authorized to act in the case under consideration and, if possible, 
all of the depositions should be taken before the same magistrate 
who issues the warrant. Exparte affidavits taken before a notary 
public or a magistrate not authorized to act in the matter of the 
crime charged, cannot be regarded as the kind of evidence 
required.* The deposition ought to recite the authority of the 
magistrate before whom it is taken. 

FORM OF REQUEST TO GOVERNOR TO APPLY TO THE PSB8IDENT 
TO MAKE A DEMAND ON A FOREIGN GOYERNHRNT. 

To the Hon Governor of 

Sir. — I have the honor to request that you will apply to the 
President of the United States to demand from the government 

of the extradition of to the United States who 

stands charged with (or who has been convicted of) the crime of 
.... committed in the county of ... in the State of .... on 
the . . . day of ... . in the year ... as appears by the papers 
hereto annexed, of which I sent triplicate copies.' 

1 Ex parte Fitzer, 28 Ind. 450. 

> There should be three full sets of papers sent. One copy is kept by the 
governor, one is retained by the department of state at Washington, and the 
third set is forwarded with the requisition to the foreign government. 
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I am informed that the said .... is now in .... m ... . 
within the territories of 

I hereby certify that, in my opinion, the ends of pablic jnstice 
reqnire that the alleged criminal be brought to this state for trial 
at the pnblic expense, and that I am willing such expense shall 
be a charge on the country of .... in which the crime was com- 
mitted. 

I also certify that I have carefully examined into the facts, 
and verily believe that there is sufficient evidence to secure the 
conviction of the said fugitive. 

I designate and recommend . . . . , a public officer, viz , 

as a proper person to be appointed and commissioned as the agent 

of the United States to secure said and bring him back to 

the United States for trial (or, in the case of one already convicted, 
punishment) and certify that he has no personal or private inter- 
est in the arrest and return of the fugitive other than that of a 
proper performance of public duty. 

I am not aware of, and verily believe that there has not been, 
any former application for a requisition for the same person for 
the same offense which is the basis for this application. 

I verily believe that the said fugitive is not now under either 
civil or criminal arrest. 

I further certify that this request for extradition is made in 
good faith, with the sole purpose of prosecuting said fugitive for 
said offense, and not to secure his return to this state to afford 
opportunity to serve him with civil process nor to serve any 
other private end. 

And I further certify that all the papers in triplicate have 
been compared with each other, and are in all respects exact coun- 
terparts. 

And I. further certify that the facts shown by the depositions 
show that the offense charged against the fugitive constitute the 

crime of as defined by the statutes and decisions in this 

state. 

Application for the extradition of said fugitive has not sooner 
been made because of, etc. 



Official Prosecutor for County. 

The papers to accompany this application (in triplicate) are : 
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1. The complaint, information, affidavit, or indictment to- 
which the fugitive is required to answer. 

2. The warrant issued for his arrest. 

3. The depositions which furnish the evidence of his guilt. 

4. The depositions which show the reasons for believing that 
the fugitive is to be found within the territories of the govern- 
ment on which the demand is to be made. 

5. The caption and conclusion of the depositions should be- 
in the following form : 

STATE OP ) 

County op J • 

In THE Matter of A. B., Charged with the Crime op 

The deposition of , taken and made before me ...... 

(his name) (his official title), a magistrate duly authorized and 
empowered by law to enquire into and hear evidence concerning- 
crimes committed in the (his territorial jurisdiction), and to issue- 
warrants for the apprehension of persons charged with such 
crimes, who, being by me duly sworn and examined on his oath,. 

deposes and says : I know .... etc Subscribed and sworn 

to before me at .... in the county of .... in the State of .... 
this .... day of .... in the year .... 

These papers having been prepared and the papers of each of 
the three sets having been properly attached together, each set 
should have attached to it a certificate in the following foroL 
made by the officer who has the legal custody of the originals : 

STATE OF ) 

County OF f 

I, Edmund F. Haug (official designation of the officer)^ 
do hereby certify that the above and foregoing are true and cor- 
rect copies of the original (complaint, indictment, or as the case 
may be) and of the original warrant of arrest which was issued 
thereon and of the original depositions which were taken in 

support of said accusation, and which, under the laws of 

are competent evidence of the criminality of the person named 
in said warrant. That I am the legal custodian of said originals, 
and that I have compared said copies with said originals and that, 
they are true and correct copies of said originals. 

In testimony whereof I have hereunto set my hand and affixed 
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the .... seal (designating the proper official seal) at this 

-,.... day of in the year .... 

Edmund F. Hauo, 

A Police Justice of the City qf Detroit, 

in said County of Wayne. 

^FOBM OF BEQUEST BY OOYERNOB THAT A DEMAND FOB EXTBA- 
dition be made by the pbesident. 

State oi* 

To the Secretary of State of the United States : 

Whereas it has been made to appear to me, , governor 

-of the state of . . . . , by information (complaint, affidavit or 
indictment or as the case may be), by depositions, and by war- 
rant of arrest, of which copies are herewith transmitted, which I 
-certify to be authentic, and I certify that Edmund F. Haug, by 
whom said copies are certified, is such magistrate and has such 
-authority and jurisdiction as is represented in said certificate, and 
that the signatures to said certificates are the genuine signatures 
of said magistrate, and, said papers being duly authenticated in 
accordance with the laws of the state of .... , are entitled to 

full faith and credit, that stands legally charged with (or 

been legally convicted of) the crime of committed in . . . 

^ . . in the county of in said state of on the 

. . . day of .... in the year . . . . , and that the said has 

fled from this state and is now to be found in with- 
in the ... of ... . Now therefore I do hereby request that 
the president of the United States shall, in conformity with the 
treaty in such cases made and provided, request the proper 

-authority that said may be apprehended and surrendered 

to be returned to this state for trial (or punishment) for said 
•ofEense. 

And I designate and recommend . . . . , a public officer, viz., 
. . . . , as a proper person to be appointed and commissioned as 
the agent of the United States to receive said .... and bring 

him back to the county of in the state of for 

trial (or punishment) for the offense aforesaid. 

Given under my hand and the . . . seal of the state of 

^t the capitol in the city of this day of 

in the year 

Governor, 
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FORM OF COMPLAINT UNDKR 8KCT10N 5270, REVISKD STATUTES. 

United States of America, ) 
District of j 

The complaint of , taken and made, before me, ^ 

a Commissioner of the Circuit Court of the United States for the 

District of , wlio have been duly authorized by said 

court (or whatever court the authorization comes from) to hear 
complaints and issue warrants under Section 5270 of the Kevised 

Statutes of the United States, on the day of iik^ 

the year at in said district, who, being by me dnly^ 

sworn on his oath, complains and says: 

That he is (his official character) and is duly authorized by tha- 

Government of to make this complaint to the end that 

may be apprehended and held for extradition to ,^ 

there to be tried (or punished) for the crime hereinafter set forth. 

That heretofore, to wit, on the day of in th^- 

year ...... at in in the of th&— 

said committed the crime of in manner following,. 

that is to say. That then and there the said (here set- 
forth the particulars of the crime).* 

That the said acts constitute the crime of within the- 

meaning of the extradition treaty between the United States of 

America and the of That the said ia 

now a fugitive from the justice of and is in in 

within the territorial jurisdiction of the United States of 

America. 

Wherefore the said complainant prays that a warrant may issue^ 

for the apprehension of the said and that he may be 

brought before the said commissioner to the end that, upon th& 
production of proper and sufficient evidence of his guilt of said 

offense, he may be held for extradition to the for said 

offense in accordance with the treaty and statutes in such case- 
made and provided. 



Subscribed and sworn to before me at in said District 

this '. day of in the year 



United States CommUswner, and CommisHoner 
duly authorized to act in extradition eases^ 
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FORM OF WARRANT. 

The President of the United States of America, to the Marshal 

of the United States for the District or 

his deputies, or either of them : Greeting — 

Whereas, in conformity with the treaty of extradition existing 

between the United States of America and the of .... . 

and in accordance with the provisions of tlie statutes for carrying 

the same into effect, complaint has been made before me 

a Commissioner of the Circuit Court of the United States for the 

District of who have been duly authorized to 

hear complaints and issue warrants under Section 5270 of the 

Bevised Statutes of the United States, that has been 

guilty of, and stands charged with (or has been convicted of) the 

crime of. * mentioned in said treaty, committed on the 

day of in the year in in 

within the territories of and that said is now a 

fugitive from the justice of and is now in in 

within the territorial jurisdiction of the United States of America. 

Now, therefore, you and each of you are hereby commanded 

forthwith to apprehend the and bring him before me, the 

said commissioner, to the end that upon the production of proper 
and sufficient evidence of his guilt of said offense, he may be held 

for extradition to the for said offense in accordance with 

the treaty and statutes in such cases made and provided. 

Given under my hand and official seal at in said 

district this day of in the year 



United States Oommissumer, and Oommissioner 

duly authorized to act in extradition cases, 

THE commissioner's REOORD. 

The Commissioner is required to keep a complete record of 
all the proceedings had before him and of all the evidence taken 
in the case. He should note all the adjournments and the rea- 
sons for them, and at the request of the respondent or his counsel, 

1 It is not necessary that the warrant of arrest should state the. details of 
the crime : 1 Bish. Grim. Proced. Sec. 794 ; it is enough that it shows that a 
treaty crime is charged: Be McDonnell, 11 Blatchf. 79. 
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note all objections which are interposed to the legality of the 
proceedings. Only objections which affect the jurisdiction of 
the commissioner are arailable. As we have seen, mere irregu- 
larities will not vitiate the proceedings. This is in accordance 
with the law governing preliminary examinations to which this 
proceeding is analogous. Objections to the competency of evi- 
dence should be noted, for it is a general rule that objections to 
evidence for incompetency are waived unless insisted upon. If 
they are insisted upon and the evidence is really incompetent, it 
must be rejected when the case is reviewed to see whether the 
evidence justifies the action of the commissioner. Objections for 
irrelevancy or immateriality, which are frequently of prime im- 
portance in jury trials, are of no consequence in these proceed- 
ings. Irrelevancy or immateriality of evidence is always appar- 
ent upon its face and the failure to make the objection waives 
nothing where the evidence itself is to be examined by an appellate 
tribunal. 

The following form for the commissioner's record is recom- 
mended : 

In the Matter op Charged under Section 5270 op the 

Revised Statutes as a Pugitivb prom the Justice op 

WITH THE Crime op 

Before Esq., United States Commissioner duly 

authorized to act in extradition cases. 

July 15, 1892. The said having this day been 

brought before me under the warrant heretofore issued by me 

in the above entitled matter and appearing on behalf of 

(the foreign government) and (or no counsel as the case 

may be) appearing on behalf of the said I thereupon 

read to him the complaint of on which said warrant is- 
sued and thereupon upon my own motion, (or upon motion of 

as the case may be) I fixed the day of 

next at o'clock m. at my oflBce No street 

in the of ......* as the time and place when I would 

proceed to a hearing of the evidence in the matter.* 

» Note. — The act of 1882 requires that the hearing "shall be held on land, 
publicly, and in a room or office easily accessible to the public." 

9 If the adjournment is of unusual length, the record ought to show the 
ground on which it was granted. 



UrrSBKATIONAL EXTRADITION. 57 

There apon the said was by me remanded to the 

•custody of the marshal of the United States for this district 
until that time. 



Commi99i(mer, 

July 19th, 1892, 10 o'clock a. m. 

The said being present and appearing on be- 

lialf of the Government of and the parties being ready 

to proceed thereupon, one being produced as a witness 

in support of said accusation (or on behalf of said respondent as 
the case may be) and having been by me first duly sworn was ex- 
amined by and on his oath did depose and say. (Here in- 
sert the testimony of the witness. It is better to take it in nar- 
rative form unless for any reason either side requests the questions 
as well as the answers to be taken down.) 

The conclusion of the deposition will be as follows : 

Examination taken, reduced to writing, and sworn to before 
me this day of in the year 



Commisnaner, 

In the case of documentary proof being offered, the com- 
missioner should report as follows : 

The deposition of taken in and duly certified 

in accordance with law, as appears by said deposition and the 
^certificates thereto annexed, hereto attached, was offered in evi- 
dence in support of said accusation and was by me received, read 
and considered. 

Or, 

And the same having been duly translated by a witness 

•duly sworn and examined by me for that purpose, whose transla- 
tion of the same is thereto attached. 

Or, 
In case for any reason the certificates are defective, and oral 
•evidence is offered to authenticate the depositions, give in full 
the testimony of the witness authenticating the same. 

In case the fugitive offers to return without a warrant of 
extradition, he may do so. In such case the commissioner 
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should note the fact upon his record, and lie will certify the 
proceedings to the department of state in accordance with the 
facts which in such a case has issued a warrant of surrender.' 
If the commissioner should deem the evidence insufficient, ho 
should discharge the person and certify the matter to the secre- 
tary of state. In such a case the government has no power to 
surrender the fugitive, but it ought to have the record before it 
for the purpose of determining whether or not it will authorize 
fresh proceedings in case these are sought. 



FORM OF commissioner's CERTIFICATE TO SECRETARY OF STATE. 

In the Matter of charged under Section 0270 of the. 

Revised Statutes, as a Fugitive from the Justice of witit 

THE Crime of 

Before John Graves. Esq., United States Commissioner, duly- 
authorized to act in extradition cases. 

Eastern District of Michigan, m.: 

To the Secretary of State of the United States: 

I, John Graves, a Commissioner of the Circuit Court of the 
United States for the Eastern District of Michigan, who have 
been duly authorized by said Court to act as Commissioner^ 
under the statutes of the United States relative to the extradi- 
tion of persons charged with crime, do hereby certify to the 
Secretary of State of the United States, that the annexed and 
foregoing papers are the original complaint and warrant and a 
true and complete record of the proceedings had, and a true and 
complete copy of all the testimony taken before me in th& 
above entitled matter. 

I do further certify that I deem the said evidence sufficient 
to sustain the charge in said complaint, und^r the provisions of 
the treaty between the United States and 

Wherefore I, the said Commissioner, have issued my warrant 

for the commitment of the said to the jail 

at there to remain until he shall be surrendered for 

extradition to on the charge contained in said com* 

plaint, or thence discharged in accordance with law. 

1 Haimant's case, August. 1889. 
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Given under my hand and official seal, at Detroit, in said 
District, this day of in the year 

John Gbaybs, 

XT, 8. Cammtssianer, dvXy authorited to act 
in extradition cases. 

If the commissioner deems the evidence sufficient, and com- 
mits the prisoner to await the action of the department of state,, 
the accused may sue out a writ of habeas corpus^ and an ancillary 
writ of certiorariy in the United States court, and demand a 
judicial determination whether the proceedings which have been 
had justify his deportation from the United States. This writ 
can only be sued out in a federal tribunal, for, although it has. 
been claimed that the state courts have authority to inquire into- 
the cause of detention of anybody imprisoned within the limits of 
the state, it is now settled that where a person is imprisoned or 
detained by a national officer, under color of national authority,, 
only a federal court can inquire into the legality of the im- 
prisonment.^ The writ will issue out of the district or circuit 
court, and appeals will lie to the circuit,' and from the cir- 
cuit to the supreme court. At the same time that the writ of 
haheas corpus issues to the marshal who has the prisoner in 
charge, a writ of oertioraH should issue to the commissioner by 
whom the prisoner was committed. The writs of habeas corpus^ 
and certiorari are not to be used for correcting mere irregularities^ 
but are only directed against jurisdictional defects. The court 
will not reverse the decision of the commissioner because souio- 
incompetent evidence was admitted, nor substitute its judgment 
for the commissioner's upon the sufficiency of the testimony. It 
will only inquire whether there was legal evidence before the 
commissioner which supports his judgment.' 

Bail has been allowed in a case of inter-state extradition,^ and 
no reason is perceived why it ought not to be allowed in cases^ 
of international extradition as well. The reasons which govern^ 
in one case apply with equal force to the other. 

1 U. S. ». Booth, 21 How. 518; Robb t>. Connolly, 111 U. 8. «24. 
« Roberts c. Reilly, 116 U. 8. 80; Beiison «. McMahon, 127 U. 8. 457. 
tm parte Van Aernam, 8 Blatchf. 160; Re Stupp, 12 Blatclif. 501; 
parte Van Hoven, 4 Dill. 415; Benson v, McMahon, 127 U. 8. 468. 
« Roberts v, Reilly, 116 U. 8. 80. 
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rORM OF PETITIOM FOR HABKA8 OORPC8 AND CERTIORARI TO 

UNITED STATES JUDGE. 

To the IlonarabU A. £.j Judge of the Court of the 

United Stateefor the District of 

The petition of C. D. respectfally shows: 

That he is now imprisoned and restrained of his liberty by 
ISalmon S. Matthews, Marshal of the United States, for the East- 
ern District of Michigan, at the Wayne County jail in the City 
of Detroit, in said district. 

That your petitioner is thus imprisoned and held in custody 
under color of the authority of the constitution and laws of the 
United States, relating to the return of fugitives from justice to 
foreign countries with which the United States has concluded 
treaties of extradition. 

That said Salmon S. Matthews claims to hold in custody and 
imprison your petitioner to await the action of the secretary of 
state of the United States, under and by virtue of a certain war- 
rant of commitment issued by John Graves, U. S. Commissioner, 
of which a true copy is hereto attached. (If a copy of the war- 
rant has been requested and refused, allege the fact and that the 
legal fees for a copy were tendered.) 

That said imprisonment is illegal and in violation of the con- 
stitution and laws of the United States for the following reasons: 
(Here set forth the grounds on which it is claimed that the 
attempted extradition is illegal.) 

Wherefore your petitioner prays that a writ of habeas corpus 

may issue out of the court of the United States for the 

district of to the said Salmon S. Matthews, requir- 
ing him to produce the body of your petitioner before said court 
^t some convenient time to be therein designated, there to abide 
what shall be awarded by the court in the premises, and that your 
petitioner may be discharged from said imprisonment. 

Tour petitioner also prays that a writ of certiorari may issue 
out of said court to said John Graves, U. S. Commissioner, 
requiring him to certify to said court with all convenient speed 
the record proceedings and evidence by virtue of which he 
4UMumed to issue said warrant of commitment. 
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District op ) 

County op s 

On this day of in the year 189 . ^ 

before me, , personally appeared ...... the above named 

petitioner, and, being by me duly sworn, made oath that the fore- 
going petition by him subscribed is trae in substance and in fact*. 



Endorsement : 

Eastern District of Michigan, 88. 

Let writs of hahea8 corpus and certiorari issue as within^ 

prayed. 

Henry H. Swan, 

Judge of the District Court of the United States 

for the Eastern District of Michigan. 

The expenses in extradition cases are to be borne by the de- 
manding government. In cases where it is sought to extradite 
persons from the United States, the legal fees are paid in the 
first instance by the United States which collects them in turn 
from the foreign government. In cases where extradition to the 
United States is sought the costs are to be paid by the state or th&^ 
United States as the case may be and the agent of a state should 
be supplied with funds or authority to make all proper drafts for 
that purpose. 

In extradition from Canada the demand by the department 
of state is made on the British minister at Washington or in hi&. 
absence on the Canadian minister of justice. The Canadian law 
permits a provisional arrest in advance of a requisition. Whe» 
this is desired an officer armed with the original, or duly certified 
copy of the warrant of arrest may be sent at once to the place ioi 
Canada where the fugitive is to be found and swear out a war-- 
rant under the Canadian statute.^ 

» Be Weir, 16 Ont. Rep. 889. 
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REVISED STATUTES OF THE UNITED STATES. 



1878. 



TITLE LXVI. 



EXTRADITION. 



Sec. 
527#. 

5271. 
5272. 
5273. 
5274.' 

5275. 



Fugitives from the justice of a 
foreign couhtr^r. 

Evidence on the hearing. 

Surrender of the fugitive. 

Time allowed for extradition. 

Continuance* of provisions 
Umited. 

Protection of the accused. 



Sbo. 

5276. Powers of aeent receiving 

offenders delivered by a 
foreign government. 

5277. Penalty for opposing agent,<S;c. 

5278. Fugitives from justice of a 

state or territory. 

5279. Penalty for resisting agent, &c. 

5280. Arrest for deserting seaman 

from foreign vessels. 



Sec. 5270. Whenever there is a treaty or convention for 
extradition between the government of the United States and 
any foreign government, any justice of the supreme court, circuit 
judge, district judge, commissioner, authorized so to do by any 
of the courts of the United States, may, upon complaint made 
under oath, charging any person found within the limits of any 
state, district, or territory, with having committed within the 
jurisdiction of any such foreign government any of the crimes 
provided for by such treaty or convention, issue his warrant for 
the apprehension of the person so charged, that he may be 
brought before such justice, judge or commissioner, to the end 
that the evidence of criminality may be heard and considered. 
If, on such hearing, he deems the evidence sufficient to sustain 
the charge under the provisions of the proper treaty or conven- 

[63] 
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tion, he shall certify the same, together with a copy of all th& 
testimony taken before him, to the secretary of the state, that a. 
warrant may iseiue upon the requisition of the proper authorities- 
of such foreign government, for the surrender of such person,, 
according to the stipulations of the treaty or convention ; and 
he shall issue his warrant for the commitment of the person so- 
charged to the proper jail, there to remain until such surrender 
shall be made. 

Seo. 5271. (In every case of complaint, and of a hearing 
upon the return of the* warrant of arrest, copies of the deposi- 
tions upon which an original warrant in any foreign country 
may have been granted, certified under the hand of the person 
issuing such warrant, and attested upon the oath of the party 
producing them to be true copies of the original depositions,, 
may be received in evidence of the criminality of the person so- 
apprehended, if they are authenticated in such manner as would 
entitle them to be received for similar purposes by the tribunais^ 
of the foreign country from which the accused party escaped. 
The certificate of the principal diplomatic or consular oflBicer of 
the United States resident in such foreign country shall be proof 
that any paper or other document so offered is authenticated in 
the manner required by this section). (In every case of com-^ 
plaint and of a hearing upon the return of the warrant of arrest,, 
any depositions, warrant* or other papers offered in evidence,, 
shall be admitted and received for the purpose of such hearing 
if they shall be properly and legally authenticated so as to entitle 
them to be received as evidence of -the criminality of the person 
so apprehended, by the tribunals of the foreign country from 
which the accused party shall have escaped, and copies of any 
such depositions, warrants, or other papers, shall, if authenticated 
according to the law of such foreign country, be in like manner 
received as evidence; and the certificate of the principal diplo- 
matic or consular officer of the United States, resident in such 
foreign country, shall be proof that any such deposition, warrant 
or other paper, or copy thereof, is authenticated in the manner 
required by this section). * 

Sec. 5272. It shall be lawful for the secretary of state, under 
his hand and seal of office, to order the person so committed to- 

^ See sections 5 and 6 of the act of 1882. 
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be delivered to such person as shall be autliorized, in the name 
and on behalf of such foreign government, to be tried for the 
crime of which such person shall be so accused, and such person 
sliall be delivered up accordingly; and it shall be lawful for the 
person so authorized to hold such person in custody, and to take 
him to the territory of such foreign government, pursuant to 
snch treaty. If the person so accused, should escape out of any 
custody to which he shall be committed, or to which he shall 
be delivered, it shall be lawful to retake such person in the same 
manner as any person, accused of any crime against the laws in 
force in that part of the United States to which he shall so 
escape, may be retaken on an escape. [See sections 5409, 5410]. 
Sec. 5273. Whenever any person who is committed under 
this title or any treaty, to remain until delivered up in pursuance 
of a requisition, is not so delivered up and conveyed out of the 
United States within two calendar months after such commit- 
ment, over and above the time actually required to convey the 
prisoner from the jail to which he was committed, by the readi- 
est way, out of the United States, it shall be lawful for any judge 
of the United States, or of any state, upon application made to him 
by or on behalf of the person so committed, and upon proof 
made to him that reasonable notice of the intention to make such 
application has been given to the secretary of state, to order the 
person so committed to be discharged out of custody, unless suf- 
ficient cause is shown to such judge why such discharge ought 
not to be ordered. 

Sbo. 5274. The provisions of this title, relating to the sur- 
render of persons who have committed crimes in foreign coun- 
tries, shall continue in force during the existence of any treaty of 
extradition with any foreign government, and no longer. 

Sbo. 5275. Whenever any person is delivered by any foreign 
government to an agent of the United States, for tlie purpose of 
being brought within the United States and tried for any crime 
of which he is duly accused, the president shall have power to 
take all necessary measures for the transportation and safe-keeping 
of such accused person, and for his security against lawless 
violence, until the final conclusion of his trial for the crimes^ or 
offenses specified in the warrant of extradition, and until his final 
discharge from custody or imprisonment for or on account of such 
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crimes or offenses, and for a reasonable time thereafter, and maj 
employ such portion of the land or naval forces of the United 
States, or of the militia thereof, as may be necessary for the safe- 
keeping and protection of the accused. 

Seo. 6276. Any person duly appointed as agent to receive, 
in behalf of the United States, the delivery, by a foreign govern- 
ment, of any person accused of crime committed within the jur- 
isdiction of the United States and to convey him to the place of 
his trial, shall have all the powers of a marshal of the United 
States, in the several districts through which it may be necessary 
for him to pass with such prisoner, so far as such power is 
requisite for the prisoner's safe-keeping. 

Seo. 5277. Every person who knowingly and wilfully 
obstructs, resists, or opposes such agent in the execution of his 
duties, or who rescues or attempts to rescue such prisoner, 
whether in the custody of the agent or of any officer or person 
to whom his custody has lawfully been committed, shall be pun- 
ishable by a fine of not more than one thousand dollars, and by 
imprisonment for not more than one year. 

Sec. 6409. Whenever any marshal, deputy marshal, minis- 
terial officer, or other person, has in his custody any prisoner by 
virtue of process issued under the laws of the United States by 
any court, judge, or commissioner, and such marshal, ministerial 
officer, or other person voluntarily suffers such prisoner to escape, 
he shall be fined not more than two thousand dollars, or im- 
prisoned for a term not more than two years, or both. 

Seo. 6410. The preceding section shall be construed to apply 
not onl}^ to cases in which the prisoner who escaped was charged 
or found guilty of an offense against the laws of the United 
States, but also to cases in which a prisoner may be in custody, 
charged with offenses against any foreign government with 
which the United States have treaties of extradition. 



STATUTES OF THE UNITED STATES. 



FORTY-SEVENTH CONGRESS. 



CHAP. 378.— AN ACT REGULATING FEES AND THE PRACTICE IN 

EXTRADITION CASES. 

August S, 1882. 

Be it enacted hy the Senate and House of Representatives of 
the United States of America in Congress assemlled^ That all 
hearings in cases of extradition under treaty stipulation or con- 
vention shall be held on land, publicly, and in a room or office 
easily accessible to the public. 

Sec. 2. That the following shall be the fees paid to commis- 
sioners in cases of extradition under treaty stipulation or conven- > 
tion between the government of the United States and any 
foreign government, and no other fees or compensation shall be 
allowed to or received by them : 

For administering an oath, ten cents. 

For taking an acknowledgment, twenty-five cents. 

For taking and certifying depositions to file, twenty cents for 
each folio. 

For each copy of the same furnished to a party on request, 
ten cents for each folio. 

For issuing any warrant or writ, and for any other service, 
the same compensation as is allowed clerks for like services. 

For issuing any warrant under the tenth article of the treaty 
of August ninth, eighteen hundred and forty-two, between the 
United States and the Queen of the United Kingdom of Great 
Britain and Ireland, against any person charged with any crime 
or offense as set forth in said article, two dollars. 

For issuing any warrant under the provision of the conven- 
tion for the surrender of criminals, between the United States 
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and the King of the Fronch, condudod at Washington, November 
ninth, eighteen hundred and forty-three, two dollars. 

For hearing and deciding upon the ease of any person charged 
witli any crime or offense, and arrested under the provisiona of 
any treaty or convention, five dollars a day for the time necesBa- 
rily employed. 

Sec. 3. That on the hearing of any case under a claim oT 
extradition by any foreign government, upon affidavit being filed 
by the person charged setting forth that there are witnesses whos^ 
evidence is material to his defense, that he cannot safely go to^ 
trial without them, what he expects to prove by each of them^ 
and that he is not possessed of sufficient means, and is actually 
unable to pay the fees of such witnesses, the judge or commis- 
sioner before whom such claim for extradition is heard may 
order that such witnesses be subpoenaed ; and in such cases the- 
costs incurred by the process, and the. fees of witnesses, shall be- 
paid in the same manner that similar fees are paid in the case of 
witnesses subpoenaed in behalf of the United States. 

Sec. 4. That all witness fees and costs of every nature in cases 
of extradition, including the fees of the commissioner, shall be 
certified by the judge or commissioner before whom the hearing- 
shall take place to the secretary of state of the United States, 
who is hereby authorized to allow the payment thereof out of the 
appropriation to defray the expenses of the judiciary ; and the- 
secretary of state shall cause the amount of said fees and costs so 
allowed to be reimbursed to the government of the United States, 
by the foreign government by whom the proceedings for extra- 
dition may have been instituted. 

Sec. 5. That in all cases where any depositions, warrants, or- 
other papers or copies thereof shall be offered in evidence upon 
the hearing of any extradition case under title sixty-six of the 
Revised Statutes of the United States, such depositions, warrants- 
and other papers, or the copies thereof, shall be received and 
admitted as evidence on such hearing for all the purposes of such 
hearing, if they shall bo properly and legally authenticated, so as^ 
to entitle them to be received for similar purposes by the tribu- 
nals of the foreign country from which the accused party shall 
have escaped, and the certificate of the principal diplomatic or- 
consular officer of the United States resident in such foreigOt 
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country shall be proof that any deposition, warrant or other paper 
or copies thereof, so offered, are antfaenticated in the manner 
required by this act. 

Sec 6. The act approved June nineteenth, eighteen hundred 
^nd seventy-six, entitled *^An act to amend section fifty-two 
hundred and seventy-one of the Bevised Statutes of the United 
States," and so much of said section fifty-two hundred and 
«eventy-one of the Revised Statutes of the United States as is 
inconsistent with the provisions of this act are hereby repealed. 

Approved, August 3, 1883. 



EXTRADITION TREATIES OF THE UNITED 
STATES WITH FOREIGN POWERS. 



AUSTRIA-HUNGARY. 

Concluded July 5, 1856^ Ratifications exchanged a/t Washington. 
Decemher ISy 1856; Proclaimed December 15^ 1866, 

Article I. 

It is agreed that the United States and Austria shall, upon 
mutual requisitions by them or their ministers, officers or author- 
ities, respectively made, deliver up to justice all persons who,^ 
being charged with the crime of murder, or assault with intent 
to commit murder, or piracy, or arson, or robbery, or forgery, or 
the fabrication or circulation of counterfeit money, whether coin 
or paper money, or the embezzlement of public moneys, com-^ 
mitted within the jurisdiction of either party, shall seek an 
asylum or shall be found within the territories of the other: 
Provided^ That this shall only be done upon such evidence of 
criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his^ 
apprehension and commitment for trial if the crime or offense 
had there been committed ; and the respective judges and other 
magistrates of the two governments shall have power, jurisdic-^ 
tion and authority, upon complaint made under oath, to issue a 
warrant for the apprehension of the fugitive or person so charged, 
that he may be brought before such judges or other magistrates, 
respectively, to the end that the evidence of criminality may bo 
heard and considered ; and if, on such hearing, the evidence be 
deemed sufficient to sustain the charge, it shall be the duty of the 
examining judge or magistrate to certify the same to the proper 
executive authority, that a warrant may issue for the surrender 
of such fugitive. The expense of such apprehension and deliv- 
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ery shall be borne and defrayed by the party who makes the 
reqaisition and receives the fugitive. The provisions of the 
present convention shall not be applied, in any manner, to the 
crimes ennmerated in the first article committed anterior to the 
date thereof nor to any crime or offense of a political character. 

Abtiole II. 

Neither of the contracting parties shall be bound to deliver 

np its own citizens or subjects under the stipulations of this 

convention. 

Article III. 

Whenever any person accused of any of the crimes enumer- 
ated in this convention shall have committed a new crime in the 
territories of the state where he has sought an asylum or shall 
be found, such person shall not be delivered up, under the 
stipulations of this convention, until he shall have been tried, 
and shall have received the punishment due to such new crime, 
or shall have been acquitted thereof. 

Article IV. 

The present convention shall continue in force until the first 
of January^ eighteen hundred and fifty-eight, and if neither party 
shall have given to the other six months' previous notice of its 
intention then to terminate the same, it shall further remain in 
force until the end of twelve months after either of the hisrh 
contracting parties shall have given notice to the other of 
such intention ; each of the high contracting parties reserving to 
itself the right of giving such notice to the other at any time 
after the expiration of the said first day of January, 1858. 

« 

AUSTRIA-HUNGARY. 

Three reports have been received from the legation of the 
United States at Vienna. The first, by Mr. Lawton, of January 
30, 1889, contains the following passages : 

The Austrian government has not, up to the present time, as 
far as known to this legation, seen fit to enact any special laws in 
regard to the question of extradition beyond the short extracts 
from the " Strafgesetz " and "Strafgesetz Ordnung" enclosed 
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herein. Such precedents and customs as exist are based on the 
prevailing law of the empire, and are, in each particular case^ 
carried out in accordance with the provisions of the treaty exist- 
ing between Austria-Hnngary and the power making request for 
extradition. 

These treaties are fairly uniform in character, though those 
concluded many years ago are necessarily less complete and pre- 
cise than those of later date. Especially may this be noticed as 
to the existing treaty between the United States and Austria- 
Hungary, concluded July 3, 1856. Many important provisions, 
such as additional crimes for which extradition can be granted, 
the apprehension of fugitives by telegraph, delivery of articles 
seized in possession of the person to be surrendered, payment 
of the expenses of extradition, transportation across territory of 
a fugitive surrendered by a third power, etc., are entirely omitted 
in this treaty with the United States ; and in addition it appears 
to lack the clearness of those more recently concluded. 

The treaties between Austria-Hungary and England (16th 
April, 1874), Belgium (12th January, 1881), and Brazil (21st 
May, 1883), are the most full and complete, as well as the .latest, 
negotiated. 

As by the instructions of the department circular I am 
directed to take into consideration how far the documents for- 
warded furnish a definite answer to the questions asked, and as a 
perusal of the treaties above mentioned will give full information 
on nearly all the points desired, I confine myself, therefore, in 
this report, to questions which are not covered by the treaties, 
and to additional miscellaneous information: relating to the 
subject. 

From information obtained through the ministry of foreign 
affairs, it has been ascertained that the Austro-Hungarian govern- 
ment will grant extradition in the absence of a conventional ob- 
ligation, in accordance with the practice of the prevailing law of 
Austria and Hungary. 

Extradition under such circumstances, must, however, be 
reciprocal. 

I am informed, that upon a report being made by the judicial 
authorities to the minister of justice, stating whether extradition 
fihould or should not be granted, such minister, after approving 
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or disapproving the finding of the lower courts, communicates in 
tnrn his decision to the imperial and royal ministry of foreign 
affairs. 

The decision of the minister of justice is understood to be 
^nal, unless the ministry of foreign affairs should show that it is 
not in accordance with the particular treaty under which pro- 
ceedings are taken. 

The question of extradition is finally decided by the minister 
•of justice, after receiving a report of the decisions of the lower 
courts. He in turn forwards his decision to the minister of 
foreign affairs for transmission, diplomatically to the demanding 
•state. 

Extradition will not be granted — 

(1) For political offenses, always excepting attempts on the 
life of the sovereign or members of his family. 

(2) For crimes which have become outlawed. 

(3) When the fugitive has been prosecuted and aquitted in 
the state from which extradition is asked, for the same crime 
which has led to a demand for his extradition. 

(4) When the offense, committed outside of the state from 
which extradition is requested, does not, according to the laws of 
})oth the contracting states, involve a punishment of a year's im- 
prisonment or more. 

(5) Nor will a fugitive be kept in arrest in the state to which 
he has been surrendered on account of another previous crime, 
nor on any other grounds than those of his surrender, unless 
«uch person has, after his surrender, had ample opportunity of 
returning to the country whence he was surrendered. 

Extradition will take place : For participation in crimes as 
-accessory either before or after the act, provided such participa- 
tion be punishable by the laws of both contracting countries. 

If an individual whose extradition is demanded, be also 
claimed by one or several other powers on account of other crimes 
<sommitted in their territory, he shall be surrendered to the gov- 
ernment in whose territory his greatest crime was committed, 
■and if his crimes were all of the same gravity, or a doubt exists 
as to which is the greatest, to the government which first mado 
application for his surrender. 
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No requisition for a surrender can bo based on a conviction 
" in contumaciam?^ 

The extradition shall not take place before the expiration of 
fifteen days from the apprehension. 

Keqnisitions should contain full description of the fugitive^ 
and all information which may assist in his identification. 

In case any doubt should arise as to the offense coming under 
the head of those mentioned in a convention, explanation will be 
asked for, and after due examination, the state from whom extra- 
dition is requested will decide whether it shall be granted. 

The second report, also by Mr. Lawton, bears date February 
30, 1889, and inclosed : (1) A translation of a note from the 
ministry of foreign affairs; (2) translation of rules governing 
extradition of criminals in the kingdom of Hungary : 

[Inclosure 1 — Translation.] 
Mr. Pasetti to Mr, Lawton, 

Vienna, February 2, 1889. 

In the note of December 18th last, the envoy extraordinary 
and minister plenipotentiary of the United States of America,. 
Mr. A. R. Lawton, was pleased to communicate to the iniperial 
and royal minister of foreign affairs his desire to obtain informa- 
tion relative to the extradition of criminals in Austria-Hungary,, 
and the laws and treaties pertaining to the same. 

The ministry of foreign affairs thereupon immediately placed 
itself in correspondence with the ministries of justice at Vienna 
and Budapesth, and now begs to transmit to the honorable envoy 
the desired information. 

As regards the kingdoms and countries represented in the 
Keichsrath, the ministry of foreign affairs begs to place at the 
disposal of the honorable envoy the accompanying pamphlet 
containing the provisions of the criminal law in force in the 
Austrian part of the empire ; the proceedings relating to extra- 
dition ; the decrees promulgated and the treaties concluded up 
to the year 1885. 

Of the treaties at present in force, the only one not contained 
in the above mentioned pamphlet is the one concluded with tho 
principality of Monaco, as its ratification took place immediately 
after publication of the volume, and copy of which has, as inti* 
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mated in the esteemed note, probably already been procured at tho 
imperial printing office. 

The ministry of foreign affairs furthermore begs to direct 
the attention of the honorable envoy to the fact that no formal 
extradition treaties exist with Denmark, Portugal, Turkey,. 
Greece, and Roumania. 

A mutual understanding, however, in regard to the extradi- 
tion of criminals, has established itself by custom between Aus- 
tria and Hungary on the one part and Turkey on the other. 
Extradition being thereby sanctioned (on condition of reci- 
procity) from Austria-Hungary to Turkey, unless the criminal 
be a Christian, and viee versa unless he belong to the Moham- 
medan faith. 

The laws governing the extradition of criminals in the coun- 
tries of the Hungarian crown are given in the accompanying^ 
statement 

The ministry of foreign affairs finally begs to remark that 
this statement contains the answers to the questions which th& 
honorable envoy had previously addressed to this ministry. It 
will, however, in due course, transmit any supplementary com- 
munication which may be received from the imperial royal min- 
istries of justice at a later date. 

The undersigned avails, etc. 

For the minister of foreign affairs and imperial household, 

M. Pasbtti. 

[Inclosure 2— -Translation.] 
Prineiples ruling the extradilion of criminals in Hungary, 

The principles ruling the extradition of criminals are found 
partly in the criminal laws and treaties concluded with foreign 
powers, partly also in decisions and decrees of the minister of 
justice and of courts of law, rendered in special cases, and whicli. 
have become precedents. 

The provisions of treaties are imperatively binding upoa 
states with whom such treaties have been concluded. 

In consequence of Article III of the treaty of September 
20th, 1870, relating to the naturalization of emigrants, the pro- 
visions of the extradition treaty of July 3rd, 1856, between 
Austria-Hungary and the United States are especially binding*. 
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No special law of extradition exists in Hungary. A few 
provisions governing the same are contained in the criminal 
laws. According to Article V of the law of 1878, paragraph 
17, a Hungarian subject can never be surrenderee! to the author- 
ities of a foreign state. Subjects of other parts of the empire 
can only be surrendered to their own state authorities. Para- 
;graph 14 of Article XI of the law of 1879 provides that no ex- 
tradition can be granted for a simple misdemeanor. 

As regards civilized nations, in the case of a demand for 
♦extradition where no treaty exists, on the assurance of reciproc- 
ity being given, the general rules as to extradition will be applied 
•as contained in the treaties most recently negotiated with other 
•states. 

Proceedings in matters of extradition are usually taken by 
the courts (and always when treaties so pnovide) on motion of 
the attorney general during the confinement of the fugitive. 
'The judge then questions the prisoner and carries on the further 
official examination as speedily as practicable. After the close 
*of the examination the attorney general makes amotion based on 
the merits of the case and the court gives its decision. The 
latter is officially submitted to the minister of justice, who, after 
due deliberation, givcQ a final decision respecting extradition. 

This decision is brought to the knowledge of the state asking 
:for extradition through diplomatic channels. 

The third report, made by Mr. Grant, bears date August 16, 
1889, and incloses a translation of a note from the Austro- 
Hungarian ministry of foreign affairs, which is as follows : 

[Inclosure — Translation.] 
Mr, Pasetti to Mr. Chant, 

Vienna, August 10, 1889. 

In the note of February 2, 1889, the imperial royal ministry 
of foreign affairs had the honor of transmitting to the honorable 
•envoy extraordinary and minister plenipotentiary of the United 
States of America, Frederick D. Grant, a collection of all the 
laws, regulations, and treaties governing the extradition of crim- 
inals in Austria-Hungary, with the information that a supple- 
ment, furnishing additional answers to various questions asked, 
"would be sent as soon as received from the imperial royal minis- 
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try of jaetice. The ministry of foreign affairs now begs leave- 
to enclose herewith to the honorable envoy of the United States., 
the information sabseqaently obtained. 

The first question : " Does the government extradite in the- 
absence of a conventional obligation ? " is answered in paragraphs 
39, 40, and 41 of the criminal law, according to which the grant- 
ing of extradition is by no means dependent upon the existence 
of a treaty stipulating the same. 

In case a treaty exists with a state, the question depends upon 
its provisions, as there are some treaties where it is specially pro- 
vided that extradition will be granted only in case of transgres- 
sions specified. 

If the treaty has no special provisions, the answer will de- 
pend upon the manner in which paragraphs 39 and 40 of tbe- 
criminal law are construed. 

Whenever any difference of opinion has arisen upon this 
point and it has been claimed that extradition, although not pro- 
vided for by a treaty with the government making the demand,, 
should be granted, nevertheless, under paragraph 39 of the crim- 
inal code, the rule adopted has been that the said paragraph 39* 
is inapplicable to such, cases within the meaning of paragraph 41 
of the criminal code, in conformity to which procedure is regu- 
lated where special treaties exist with foreign states for the 
reciprocal extradition of criipinals. There exists no obligation 
to surrender criiAinals to states with which no extradition treatj 
exists. 

This practice has been followed constantly and for a long 
number of years by the imperial royal ministry of justice, which 
has jurisdiction of all proceedings connected with extradition. 

In view of this practice the next two questions, 2 and 3, can 
be answered only as far as regards states with which no treaty 
exists. 

The second question : " Under what conditions will extradi- 
tion be granted?" is answered by paragraphs 38 and 39 of the 
criminal law, under paragraph 59 of the code of criminal pro-^ 
cednre. 

Only foreigners can be surrendered. Persons who weror 
formerly such, and have acquired Austrian or Hungarian eiti-^ 
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xenebip afterwards, or after committing the crime, can not be 
surrendered. 

Whether a person can be surrendered, who at the time of the 
perpetration of the crime abroad was an Anstrian or Hangarian 
citizen, and became a foreigner afterwards, mast be regarded as 
an open question. 

Extradition takes place only for offenses committed abroad ; 
if the offense was partly committed in Austria-Hungary no 
extradition is granted. 

If a foreigner has committed high treason against Austria- 
Hungary, or has counterfeited Anstrian money or securities, no 
extradition is granted. 

Extradition takes place only for crimes punishable according 
to the criminal law of Austria, but not for simple misdemeanors 
or transgressions. Political acts committed abroad, if not punish- 
able by the criminal laws of Austria, can by no means constitute 
ground for extradition. 

Extradition for political offenses or actions connected there- 
with, is regularly refused for reasons stated in most of the extra- 
dition treaties, although the laws contain nothing positive on 
that point. An attempt on the life of the chief of a foreign 
state, or a member of his family, if constituting murder, assassin- 
ation, or poisoning, is not regarded as a political crime, but will 
be treated as an act connected with such crime. 

The act being liable to punishment, according to Anstrian 
law, extradition will not be granted if said punishment, accord- 
ing to Austrian law, has become barred by statutory limitation, 
or if reasons exist for exemption from punishment. 

Although paragraph 39 of the criminal law expressly pro- 
vides that extradition is to be made to the state in which the 
crime was committed, and that to this state the preference is 
undoubtedly to be given, yet constant practice and common con- 
sent permit the surrender to be made also to another state, provided 
the latter be competent to prosecute, according to the general 
conditions of competency, and especially to that state of which 
the fugitive is subject. 

Paragraph 59 of the code of criminal procedure provides that 
the foreign authorities, who demand the extradition, shall 
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immediately or within proper time, prodnce each evidence as the 
accused at the time of his arrest could not overcome. 

As regards the question : ^^Is reciprocity required, or is the 
matter in the absolute discretion of the government 2" it must be 
observed that reciprocity in the granting of extradition is always 
expected ; that several instances are known where, in case of 
doubt, inquiry was first made before it was granted, and that the 
imperial royal ministry of justice holds that in the absence of reci- 
procity, surrender is not to be granted on the ground of general 
international principles. 

The fourth and last question is : ^^ How is the question of 
extradition finally decided, and in what form is notice of the 
decision given to the demanding government?" 

The first part of the question is fully answered in paragraph 
50 of the code of criminal procedure, the provisions of which 
must be consulted. 

The second part of the question can only be answered by say- 
ing that no certain rules exist, but that in cases where diplomatic 
requisition is demanded, the ministry of justice communicates 
through the ministry of foreign affairs with the diplomatic 
representative of the government which demands extradi- 
tion, and that in the few rare instances where Austrian courts of 
justice had to communicate directly with foreign authorities, it 
was the duty of the court having immediate charge of the extra- 
dition case to inform the foreign authority of the decision. 

The undersigned avails, etc., 

For the minister of foreign affairs. 

M. Pasktti. 



BADEN. 

Oonduded January SO, 1857; liatifications exchanged at Berlin 
April fBlj 1867; Proclaimed May 19, 1857. 

Article I. 

It is agreed that the ■ United States and Baden shall, upon 
mutual requisitions by them, or their ministers, officers, or 
authorities, respectively made, deliver up to justice all persons who. 
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being charged with the crhne of murder, or aflsaolt with intent t 
commit murder, or piracy, or arson, or robbery, or forgery, or th 
fabrication or circulation of counterfeit money, whether coin o 
paper money, or the embezzlement of public moneys, committed 
within the jurisdiction of either party, shall seek aii asylnm, or 
shall be found within the territories of the other : Provided^ 
That this shall only be done upon such evidence of criminality 
as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his apprehension 
and commitment for trial, if the crime or offense had there been 
committed ; and the respective judges and other magistrates of 
the two governments shall have power, jurisdiction, and authority^ 
upon complaint made under oath, to issue a warrant for the 
apprehension of the fugitive or person so charged, that he may 
be brought before such judges or other magistrates, respect- 
ively, to the end that the evidence of criminality may be heard 
and considered ; and if, on such hearing, the evidence be 
deemed sufficient to sustain the charge, it shall be the duty of 
the examining judge or magistrate to certify the same to the 
proper executive authority, that a warrant may issue for the sur- 
render of such fugitive. 

The expense of such apprehension and delivery shall be- 
borne and defrayed by the party who makes the requisition and 
receives the fugitive. 

Nothing in this article contained shall be construed to ex- 
tend to crimes of a political character. 

Abticlb II. 

Neither of the contracting parties shall be bound to deliver 

up its own citizens or subjects under the stipulations of this- 

convention. 

Abtiole III. 

Whenever any person accused of any of the crimes enumer^ 
ated in this convention shall have committed a new crime in the 
territories of the state where he has sought an asylum or shall 
be found, such person shall not be delivered up under the stipu* 
latiotis of this convention until he shall have been tried, and 
shall have received the punishment due to such new crime, or 
filial! have been acquitted thereof. , 
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Abtiole IV. 

The present convention Bhall continue in force until the first 
of January, one thousand eight hundred and sixty ; and if neither 
party shall have given to the other six months' previous notice of 
its intention then to terminate the same, it shall further remain 
in force until the end of twelve months after either of the high 
contracting parties shall have given notice to the other of such 
intention ; each of the high contracting parties reserving to it- 
self the right of giving such notice to the other at any time 
after the expiration of the said first day of January, one thou- 
sand eight hundred and sixty. 



BAVARIA. 

Concluded September 12^ 1853; liatificatunis exchanged at 
London^ November i, 185 1^; Proclaimed^ November 18y 
1851^. 

Abtiolb L 
The government of the United States and the Bavarian Gov- 
ernment promise and engage, upon mutual requisitions by them 
or their ministers, officers or authorities, respectively made, to 
deliver up to justice all persons who, being charged with the crime 
of murder, or assault with intent to commit murder, or piracy, or 
arson, or robbery, or forgery, or the utterance of forged papers, 
or the fabrication or circulation of counterfeit money, whether 
coin or paper money, or the embezzlement of public moneys, 
committed within the jurisdiction of either party, shall seek an 
asylum, or shall be found within the territories of the other : 
Provided^ That this shall only be done upon such evidence of 
criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his 
apprehension and commitment for trial, if the crime or offense 
had there been committed ; and the respective judges and other 
magistrates of the two Governments shall have power, jurisdic- 
tion and authority, upon complaint made under oath, to issue a 
warrant for the apprehension of the fugitive or person so 
charged, that he may be brought before such judges or other 

6 
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magistrates respectively, to the end that the evidence of crimin- 
ality may be heard and considered ; and if, on sach hearing, the 
evidence be deemed sufficient to sustain the charge, it shall be 
the daty of the examining judge or magistrate to certify the 
same to the proper executive authority, that a warrant may issne 
for the surrender of such fugitive. 

The expense of such apprehension and delivery shall be 
borne and defrayed by the party who makes the requisition and 
receives the fugitive. 

Article II. 

The stipulations of this convention shall be applied to any 
other state of the German Confederation which may hereafter 
declare its accession thereto. 

Article III. 

None of the contracting parties shall be bound to deliver np 
its own citizens or sabjects under the stipulations of this con- 
vention. 

Article IV. 

Whenever any person, accused of any of the crimes enumer- 
ated in this convention, shall have committed a new crime in the 
territories of the state where he has sought an asylum or shall 
be found, such person shall not be delivered up under the stipu- 
lations of this convention until he shall have been tried and shall 
have received the punishment due to such new crime, or shall 
have been acquitted thereof. 

Article V. 

The present convention shall continue in force until the first 
of January, one thousand eight hundred and fifty-eight ; and if 
neither party shall have given to the other six months' previous 
notice of its intention then to terminate the same, it shall further 

remain in force until the end of twelve mouths after either of 

« 

the high contracting parties shall have given notice to the other 
of such intention ; each of the high contracting parties reserving 
to itself the right of giving such notice to the other at any time 
after the expiration of the said first day of January, one thousand 
eight hundred and fifty-eight. 
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Concluded 1889; Proclaimed Nov. W, 1882. 

AB'nOLB I. 

The government of the United States and the government of 
^Iginro, mntnally agree to deliver np persons who, having been 

-charged, as principals or accessories, with or convicted of any of the 

crimes and offenses specified in the following article, committed 
within the jurisdiction of one of the contracting parties, shall 

^«eek an asylnm, or be found within the territories of the other : 
Provided^ That this shall only be done upon such evidence of 

^criminality as, according to the laws of the place where the fugi- 
tive or person so charged shall be found, would justify his or her 

-apprehension and commitment for trial if the crime had been 
4here committed. 

Abtiolb II. 

Persons shall be delivered up who shall have been convicted 
of or be charged, according to the provisions of this convention, 
"with any of the following crimes: 

1. Murder, comprehending the crimes designated in the Bel- 
gian penal code, by the terms of parricide, assassination, poison- 

inor and infanticide. 

2. The attempt to commit murder. 

3. Rape, or attempt to commit rape. Bigamy. Abortion. 

4. Arson. 

5. Piracy or mutiny on shipboard whenever the crew, or part 
thereof, shall have taken possession of the vessel by fraud or by 
violence against the commander. 

6. The crime of burglary, defined to be the act of breaking 
-^nd entering by night into the house of another with the intent 
to commit felony ; and the crime of robbery, defined to be the 
^ct of feloniously and forcibly taking from the person of another, 
linoney or goods by violence or putting him in fear ; and the cer- 
^-esponding crimes punished by the Belgian laws under the de- 
scription of thefts committed in an inhabited house by night, and 

by breaking in by climbing or forcibly, and thefts committed 

^nth violence or by means of threats. 
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magistrates respectively, to the end that the evidence of crimin- 
ality may be heard and considered ; and if, on snch bearing, the 
evidence be deemed sufficient to sustain the charge, it shall be 
the duty of the examining judge or magistrate to certify the 
same to the proper executive authority, that a warrant may issue 
for the surrender of such fugitive. 

The expense of such apprehension and delivery shall be 
borne and defrayed by the party who makes the requisition and 
receives the fugitive. 

Article II. 

The stipulations of this convention shall be applied to any 
other state of the German Confederation which may hereafter 
declare its accession thereto. 

Article III. 

None of the contracting parties shall be bound to deliver up 
its own citizens or subjects under the stipulations of this con- 
vention. 

Article IV. 

Whenever any person, accused of any of the crimes enumer- 
ated in this convention, shall have committed a new crime in the 
territories of the state where he has sought an asylum or shall 
be found, such person shall not be delivered up under the stipu- 
lations of this convention until he shall have been tried and shall 
have received the punishment due to such new crime, or shall 
have been acquitted thereof. 

Article V. 

The present convention shall continue in force until the first 
of January, one thousand eight hundred and fifty-eight ; and if 
neither party shall have given to the other six months' previous 
notice of its intention then to terminate the same, it shall further 
remain in force until the end of twelve mouths after either of 
the high contracting parties shall have given notice to the other 
of such intention ; each of the high contracting parties reserving 
to itself the right of giving such notice to the other at any time 
after the expiration of the said first day of January, one thousand 
eight hundred and fifty-eight. 
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Abtiolb IV. 

The present convention shall continue in force until the first 
of January, one thousand eight hundred and sixty ; and if neither 
party shall have given to the other six months' previous notice of 
its intention then to terminate the same, it shall further remain 
in force until the end of twelve months after either of the high 
contracting parties shall have given notice to the other of such 
intention ; each of the high contracting parties reserving to it- 
self the right of giving sucli notice to the other at any time 
after the expiration of the said first day of January, one thou- 
sand eight hundred and sixty. 



BAVARIA. 

Concluded September 12^ 1853; Ratijicatione exchanged at 
London^ November i, 1864,; Proclaimed^ November 18y 
1854. 

Abtiolb L 
The government of the United States and the Bavarian Gov- 
ernment promise and engage, upon mutual requisitions by them 
or their ministers, officers or authorities, respectively made, to 
deliver up to justice all persons who, being charged with the crime 
of murder, or assault with intent to commit murder, or piracy, or 
arson, or robbery, or forgery, or the utterance of forged papers, 
or the fabrication or circulation of counterfeit money, whether 
coin or paper money, or the embezzlement of public moneys, 
committed within the jurisdiction of either party, shall seek an 
asylum, or shall be found within the territories of the other : 
Provided^ That this shall only be done upon such evidence of 
criminality as, according to the laws of the place where the 
fugitive or person so charged shall be found, would justify his 
apprehension and commitment for trial, if the crime or offense 
had there been committed; and the respective judges and otlfer 
magistrates of the two Governments shall have power, jurisdic- 
tion and authority, upon complaint made under oath, to issue a 
warrant for the apprehension of the fugitive or person so 
<sharged, that he may bo brought before such judges or other 

6 
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magistrates respectively, to the end that the evidence of crimin^ 
ality may be heard and considered ; and if, on sncb bearing, tb^ 
evidence be deemed sufficient to sustain the charge, it shall b& 
the duty of the examining judge or magistrate to certify the 
same to the proper executive authority, that a warrant may issue 
for the surrender of such fugitive. 

The expense of such apprehension and delivery shall be 
borne and defrayed by the party who makes the requisition and 
receives the fugitive. 

Artiolk II. 

The stipulations of this convention shall be applied to any 
other state of the German Confederation which may hereafter 
declare its accession thereto. 

Article III. 

None of the contracting parties shall be bound to deliver up 
its own citizens or subjects under the stipulations of this con- 
vention. 

Article IV. 

Whenever any person, accused of any of the crimes enumer- 
ated in this convention, shall have committed a new crime in the 
territories of the state where he has sought an asylum or shall 
be found, such person shall not be delivered up under the stipu- 
lations of this convention until he shall have been tried and shall 
have received the punishment due to such new crime, or shall 
have been acquitted thereof. 

Article V. 

The present convention shall continue in force until the first 
of January, one thousand eight hundred and fifty-eight ; and if 
neither party shall have given to the other six months' previous 
notice of its intention then to terminate the same, it shall further 
remain in force until the end of twelve mouths after either of 
the high contracting parties shall have given notice to the other 
of such intention ; each of the high contracting parties reserving 
to itself the right of giving such notice to the other at any time 
after the expiration of the said first day of January, one thousand 
eight hundred and fifty-eight. 
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Concluded 1882; Proclaimed Nov. 20, 1882. 

Abtiolb I. 

The government of the United States and the government of 
Belgium, mutually agree to deliver up persons who, having been 
-charged, as principals or accessories, with or convicted of any of the 
<;rimes and offenses specified in the following article, committed 
within the jurisdiction of one of the contracting parties, shall 
«eek an asylum, or be found within the territories of the other : 
Provided, That this shall only be done upon such evidence of 
<;riminality as, according to the laws of the place where the fugi- 
tive or person so charged shall be found, would justify his or her 
apprehension and commitment for trial if the crime had been 
there committed. 

Abtiolb II. 

Persons shall be delivered up who shall have been convicted 
of or be charged, according to the provisions of this convention, 
with any of the following crimes: 

1. Murder, comprehending the crimes designated in the Bel- 
gian penal code, by the terms of parricide, assassination, poison- 
inor and infanticide. 

2. The attempt to commit murder. 

3. Rape, or attempt to commit rape. Bigamy. Abortion. 

4. Arson. 

5. Piracy or mutiny on shipboard whenever the crew, or part 
thereof, shall have taken possession of the vessel by fraud or by 
violence against the commander. 

6. The crime of burglary, defined to be the act of breaking 
and entering by night into the house of another with the intent 
to commit felony ; and the crime of robbery, defined to be the 
act of feloniously and forcibly taking from the person of another, 
inoney or goods by violence or putting him in fear ; and the cor- 
responding crimes punished by the Belgian laws under the de- 
scription of thefts committed in an inhabited house by night, and 
by breaking in by climbing or forcibly, and thefts committed 
with violence or by means of threats. 
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7. The crime of forgery, by whicli ib nnderstood the ntterance^ 
of forged papers, and also the counterfeiting of public, sovereign 
or governmental acts. 

8. The fabrication or circulation of counterfeit money, either 
coin or paper, or of counterfeit public bonds, coupons of thfr 
public debt, bank notes, obligations, or in general, anything being^ 
a title or instrument of credit; the counterfeiting of seals and 
dies, impressions, stamps and marks of state and public adminis-^ 
trations, and the utterance thereof. 

9. The embezzlement of public moneys committed within 
the jurisdiction of either party by public officers or depositaries^ 

10. Embezzlement by any person or persons, hired or 
salaried, to the detriment of their employers, when the crime ifr 
subject to punishment by the laws of the place where it was. 
committed. 

11. Willful and unlawful destruction or obstruction of rail- 
roads which endangers human life. 

12. Keception of articles obtained by means of one of the- 
crimes or offenses provided for by the present convention. 

Extradition may also be granted for the attempt to commit 
any of the crimes above enumerated when such attempt is pun- 
ishable by the laws of both contracting parties. 

Article III. 

A person surrendered under this convention, shall not be- 
tried or punished in the country to which his extradition has- 
been granted, nor given up to a third power for a crime or 
offense, not provided for by the present convention and com- 
mitted previously to his extradition, until he shall have beea 
allowed one month to leave the country after having been dis* 
charged ; and, if he shall have been tried and condemned to pun- 
ishment, he shall be allowed one month after having suffered his- 
penalty or having been pardoned. 

He shall, moreover, not be tried or punished for any crime or- 
offense, provided for by this convention, committed previous to- 
his extradition, other than that which gave rise to the extradition,, 
without the consent of the government which surrendered him,, 
which may, if it think proper, require the production of one of 
the documents mentioned in article 7 of this convention. 
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The consent of that government shall likewise be required 
ior the extradition of the accused to a third country ; neverthe- 
less such consent shall not be necessary when the accused shall 
liave asked of his own accord to be tried or to undergo his pun* 
ishment, or when he shall not have left within the space of time 
4ibove specified the territory of the country to which he has been 
surrendered. 

Abticlb IV. 

The provisions of this convention shall not be applicable to 
persons guilty of any political crime or offense or of one con- 
nected with such a crime or offense. A person who has been 
surrendered on account of one of the common crimes or offenses 
mentioned in Article II., shall consequently in no case be prose- 
dented and punished in the state to which his extradition has been 
granted on account of a political crime or offense committed by 
him previously to his extradition or on account of an act con- 
nected with such a political crime or offense, unless he has been 
4tt liberty to leave the country for one month after having been 
tried and, in case of condemnation, for one month after hav- 
ing suffered his punishment or having been pardoned. 

An attempt against the life of the head of a foreign govern- 
ment, or against that of any member of his family when such 
-4ittempt comprises the act either of murder or assassination, or of 
poisoning, shall not be considered a political offense or an act 
-connected with such an offense. 

Abtiols Y. 

Neither of the contracting parties shall be bound to deliver 
tip its own citizens or subjects under the stipulations of this con- 
Tention. 

Aetiolb VI. 

If the person whose surrender may be claimed pursuant to 
'the stipulations of the present treaty shall have been arrested 
for the commission of offenses in the country where he has 
^sought an asylum, or shall have been convicted thereof, his 
-extradition may be deferred until he shall have been acquitted, 
,, h.„ „r,edWte™ oe ta,pH«,n,.e.. to which h. 4 1»" 
been sentenced. 
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Abtiolb VII. 



Keqnisitions for the surrender of fugitives from justice shalt 
be made by the respective diplomatic agents of the contracting^ 
parties, or, in the event of the absence of these from the country 
or its seat of government, they may be made by superior con- 
sular officers. 

If the person whose extradition may be asked for shall have 
been convicted of a crime or offense, a copy of the sentence of 
the court iu which he may have been convicted, authenticated 
under its seal and attestation of the official character of the judge 
by the proper executive authority, and of the latter by the minis- 
ter or consul of the United States or of Belgium, respectively, 
shall accompany the requisition. When, however, the fugitive^ 
fihall have been merely charged with crime, a duly authenticated 
copy of the warrant for his arrest in the country where the crime- 
may have been committed, and of the depositions upon which 
such warrant may have been issued, must accompany the requis- 
ition as aforesaid. 

The president of the United States, or the proper executive- 
authority in Belgium, may then issue a warrant for the appre- 
hension of the fugitive, in order that he may be brought before- 
the proper judicial authority for examination. If it should then 
be decided that, according to the law and the evidence, the 
extradition is due pursuant to the treaty, the fugitive may be- 
given up according to the forms prescribed in such oases. 

Article VIII. 

The expenses, of the arrest, detention and transportation ot 
the persons claimed shall be paid by the government in whos^ 
name the requisition has been made. 

Article IX. 

Extradition shall not be granted, in pursuance of the provi- 
sions of this convention, if legal proceedings or the enforcement 
of the penalty for the act committed by the person claimed, has^ 
become barred by limitation, according to the laws of the conntrjr 
to which the requisition is addressed. 
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Aeiicle X. 

All articles found in the possession of the accnsed party and 
obtained through the commission of the act with which he is 
charged, or that ro'ay be used as evidence of the crime for which 
his extradition is demanded, shall be seized if the competent 
authority shall so order, and shall be surrendered with his person. 

The rights of third parties to the articles so found shall nev- 
ertheless be respected. 

Article XI. 

The present convention shall take effect thirty days after the 
exchange of ratifications. 

After it shall have taken effect, the convention of March 19, 
1874, shall cease to be in force and shall be superseded by the 
present convention which shall continue to have binding force 
for six months after a desire for its termination shall have been 
expressed in due form by one of the two governments to the 
other. 

BELGIUM. 

From Belgium two reports have been received. The first 
dated January 25, 1889, is from Mr. Parkhurst. It encloses a 
translation of a note from the Prince de Chimay, minister fur 
foreign affairs, of January 19, 18S9, which is as follows : 

Mb. Minister: By letter of the 3d of this month, your 
excellency kindly proposed to me different questions concerning 
the practice of extradition in Belgium. I have the honor to 
respond to your excellency in the order that the questions have 
been proposed. 

1. The Belgian government does not authorize extradition 
except in virtue of treaties concluded by application of the law 
of the 15th March, 1874 ; reciprocity is a legal condition, and 
its own citizens can never be surrendered. 

2. Provisional arrest and detention are made pending the 
reception of an explicit requisition for surrender on the conditions 
in the concluded treaties. 

As a principle, requisitions must contain the declarations 
required by the treaty governing the case. The detention can 
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be maintained daring 15 days if the arrest has been demanded bj 
a country bordering on Belginm, during three weeks if the 
country does not border on Belgium, during three months if the 
applying country is out of Europe. 

Besides this, regard must be had to the conventional provi- 
sions, which, however, may not be contrary to the law. 

Provisional arrest can be obtained upon telegraphic informa- 
tion. Although most of the conventions require that telegraphic 
information should be transmitted through the diplomatic chan- 
nels, as a matter of facty the judicial authorities sometimes 
deviate from the rigor of these principles. 

3. The warrant for provisional arrest (article 5 of the law of 
15 March, 1874:) is issued by the magistrate of the place of resi- 
dence of the individual whose surrender is demanded, or of the 
place where he may be found. The warrant for arrest, delivered 
by the demanding party, accompanying the request for extradi- 
tion, is made executory by the chamber of council of the tribunal 
of first instance. (Art. 3, Sec. 2.) 

A complaint lodged by an individual against a foreigner, 
fugitive in Belgium, can not have the effect of his extradition to 
the government to which he belongs. 

When arrest has been made, the demand for extradition is 
expected, subject to the delays heretofore indicated. 

4. The diplomatic and consular agents have to transmit the 
demands for extradition to the ministry of foreign affairs, which, 
on its part, communicates the same immediately to the minister 
of justice. In what concerns the other points, I take leave to 
call the attention of your excellency to article 3, sections 3, 4, 
5, and 6 of the law of 15 March, 1874. 

The opinion expressed by the chamber of prosecution does 
not conclusively bind the government, which, in spite of this 
opinion, may authorize the surrender. 

5. The signature of the foreign authority, which has made 
authentic the papers transmitted in support of the demand for 
extradition, must also have been authenticated by the representa- 
tive of the foreign country in Belgium. 

6. The final decision on the matter of extradition is taken 
by the minister of justice and communicated to the foreign 
agent by the minister of foreign affairs. 
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7. This question is legally resolved by articles 5 and 6 of the 
law, and, for the most part, conventionally. 

8. The individual whose extradition has been granted, is de- 
livered to the foreign agents at the extreme frontier. 

In what concerns the delay under which the fugitive must 
ie taken out of the country, this is regulated *by the conven- 
tional dispositions. The extradition is made as soon as possible. 

9. The matter of transit is regulated by article 4 of the law 
-of 15 March, 1874. 

Most of the treaties concluded by Belgium, contain an analo- 
gous disposition. The individual conducted across the country 
is escorted by the Belgian authorities. Transit is altogether 
subordinated to the following conditions : 

1st That a native is not in question. 

2nd. That prescription does not exist. 

3rd. That the charged offenses are not of a political char- 
acter. 

4th. That the requesting government should produce a 
-document that can s^rve to base an ordinary extradition. 

10. Belgium bears the expense occasioned by the arrest, the 
-detention, and the carrying to the frontier of the individuals 
whose surrender is demanded. 

The transit expenses of those conducted across the Belgian 
territory are charged to the state which has demanded the 
transit. 

In obedience to the desire expressed by your excellency, I 
have the honor to transmit under this cover, three copies of a 
pamphlet containing all the legal dispositions relative to extra- 
dition and to matters referring to the same, also the treaties 
<;oncluded by Belgium. Tour excellency will find also under 
this cover, the other treaties concluded since the publication of 
the pamphlet in question. 

Please accept, etc.. 

Lb Prince de Chimay. 
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[Inclosure. — TranslatioD.] 
Ministry of jitstiee. — Extradition law. 

Leopold n, King of the Belgians, to all to whom these presents shall come^ 

greeting: 

The chambers have adopted and we sanction the following : 

Abtiole 1. The government may deliver up to the govern- 
ments of foreign countries, on condition of reciprocity, any 
foreigner who is under prosecution or accusation, or who has 
been sentenced by the courts of said countries as principal or 
accessory, for one of the acts hereinafter enumerated committed 
within tlieir territory : 

1st. For assas^nation, poisoning, parricide, infanticide, mur- 
der, violation of the person. 

2d. For arson. 

3d. For counterfeiting of public bills or bank-notes, of pub- 
lic or private bonds ; issuing or placing in circulation of such 
counterfeit bills, notes or bonds ; forgery in documents or in tel- 
egraphic dispatches, and use of such counterfeit dispatches,, 
bills, notes, or bonds. 

4:th. For false coinage, including the counterfeiting and 
alteration of coins, the issuing and placing in circulation of 
counterfeit or altered coin, and also frauds in the choice of 
samples for the verification of the title and weight of coins. 

6th, For false testimonj', and false declarations of experts or 
interpreters. 

6th. For theft, swindling, peculation, or embezzlement com- 
mitted by public functionaries. 

7th. For fraudulent bankruptcy, and frauds committed in 
failures. 

8th. For association of evil-doers. 

9th. For threats to commit such acts of violence against the 
person or property as subject their perpetrator to the penalty of 
death, compulsory labor, or reclusion. 

10th. For abortion. 

11th. For bigamy. 

12th. For attempts against individual liberty and the invio- 
lability of the domicil, committed by private persons. 

13th. For kidnapping, concealment, withholding, or subeti- 
tution of an infant. 
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14th. For exposure or abandonment of an infant. 

15th. For kidnapping of minors. 

16th. For attempt against chastity, with violence. 

17th. For an attempt against chastity, committed withont vio- 
lence, on the person or by the aid of the person of a child of 
either sex less than fourteen years of age. 

18th. For an offense against good morals by exciting, facil- 
itating, or favoring habitually, in order to gratify the passions- 
of others, lewdness or corrnption in minors of either sex. 

19th. For blows given or wounds inflicted voluntarily, with 
premeditation, or having caused an apparently incurable malady^ 
permanent incapacity for personal labor, loss of the full use of an 
organ, a severe mutilation, or death, although caused unintention- 

ally. 

20th. For breach of trust and deception. 

21st. For subornation of witnesses, experts or interpreters. 

22d. For false swearlnor. 

23d. For counterfeiting of seals, stamps, punches, and marks,, 
use of counterfeit seals, stamps, punches, and marks, and unlaw- 
ful use of genuine seals, stamps, punches, and marks. 

24th. For bribery of public functionaries. 

25th. For destruction of buildings, steam engines, or tele- 
graphic apparatus, destruction or defacing of tombstones, monu^ 
ments, objects of art, documents or other papers, destruction or 
injury of wares, merchandise or other movable property, and 
opposition to the execution of public works. 

2Gth. For destruction and devastation of harvests, plants^ 
trees, or grafts. 

27th. For destruction of agricultural instruments, destruction 
or poisoning of cattle or other animals. 

28th. For abandonment by a captain, except in the cases pro- 
vided for by law, of a merchant or fishing vessel. 

29th. For running aground, loss, or destruction by the captain 
or the officers and crew ; unlawful appropriation, by the captain 
of a ship or of a merchant or fishing vessel ; throwing overboard 
or unnecessary destruction of the whole or any part of the cargo, 
of the stores or appurtenances of the vessel ; steering a false 
course; unnecessary borrowing and pledging as security the ves- 
sel itself, or the stores or fixtures thereof, the mortgage or sale of 
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^oods or stores, or entrj in the accounts of fictitious damages or 
expenditures; sale of the vessel without special authorization, 
except in the case of unseaworthiness; discharge of cargo with- 
out previous report, except in the case of imminent peril ; theft 
committed on board ; adulteration of stores or goods committed 
K)n board by the admixture of deleterious substances ; attack upon, 
♦or forcible and violent resistance to, the captain by more than 
one-third of the crew ; refusal to obey the orders of the captain 
or officer in command, for the safety of the vessel or cargo, with 
blows and wounds ; plotting against the safety, the liberty or 
the authority of the captain ; seizure of the vessel by the seamen 
or passengers by fraud or violence toward the captain. 

30th. For receiving and concealment of goods obtained by 
means of any of the crimes or offenses provided for by this law. 

The attempt, when punishable according to the penal laws, is 
included in the foregoing. 

Art. 2. Nevertheless, when the crime or the offense giving 
rise to the demand for extradition shall have been committed 
outside of the territory of the party making the demand, the gov- 
ernment may surrender, on condition of reciprocity, a foreigner 
who is under prosecution or sentence, in cases in which the Bel- 
gian law authorizes prosecution for the same offenses committed 
outside of the kingdom. 

Art. 3. Extradition shall be granted on the production of the 
original or of an authenticated copy of the sentence or writ of 
eonderanation, or of the order of the council chamber, of the 
order of the chamber of indictments, or of the writ of criminal 
procedure, issued by a competent judge, formally decreeing the 
transfer of the accused to repressive jurisdiction. 

It shall likewise be granted on the production of the war- 
rant of arrest, or of any other instrument having the same force, 
issued by the competent authority in a foreign country, provided 
-such instruments contain a precise statement of the offense for 
which they were issued, and that they be rendered executory by 
the council chamber of the court of first instance of the foreigner's 
place of residence in Belgium, or of the place where he may have 
been found. 

As soon as a foreigner shall have been imprisoned, accord- 
ing to one of the above mentioned instruments, of the nature of 
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which he shall be dnly informed, the governnient shall receive^ 
the opinion of the chamber of indictments of the court of appeals^ 
in whose jurisdiction the foreigner shall have been arrested. 

The hearing shall be public, unless the foreigner shall request, 
that it may be conducted with closed doors. 

The public ministry and the foreigner shall be heard. The^ 
latter may enjoy the benefit of counsel. 

Within a fortnight after the reception of the documents they 
shall be referred, with an opinion for which the grounds shall be- 
stated, to the minister of justice. 

Abt. 4. Extradition by way of transit across Belgian territory 
may, nevertheless, be granted without having received the opin- 
ion of the chamber of indictments, on the simple production of 
the original or of an authenticated copy of one of the instruments- 
of procedure mentioned in the foregoing article, when it shall 
have been requested for a state with which Belgium has a treaty 
comprising the offense which gives rise to the demand for extra- 
dition, and when it shall not be interdicted by article 6 of the 
law of October 1, 1833, and article 7 of this law. 

Art. 5. In an urgent case, a foreigner may be arrested, pro-- 
visionally, in Belgium for any of the offenses mentioned in arti*> 
cle 1, on the exhibition of a warrant of arrest i83ued by the exam- 
ining magistrate of his place of residence or of the place where 
he may be found, and based upon an official notice given to the 
Belgian authorities by the authorities of the country in which 
the foreigner shall have been sentenced or prosecuted. 

Nevertheless, in such a case, he shall be set at liberty if, within, 
fifteen days from the time of his arrest, when such arrest shall 
have been made at the request of the government of a country 
bordering on Belgium, and within three weeks, if at the request, 
of the government of a distant country, no communication is. 
received of the warrant of arrest issued by the competent foreign 
authorities. 

This delay may be extended to three months if the country^ 
making the demand for extradition is not in Europe. 

After the order of arrest the examining magistrate is author*. 
ized to proceed according to the rules prescribed by articles 8T 
to 90 of the code of criminal examination. 

A foreigner may claim provisional liberty in cases in which a. 
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Belgian would enjoy sacli liberty, and on the same conditions. 
The request shall be submitted to the council chamber. 

The council chamber shall likewise decide, after having heard 
the foreigner, whether it is or is not proper to transmit, either in 
whole or in part, the papers and other objects seized, to the gov- 
ernment making the demand for extradition. It shall order the 
restoration of the papers and other objects having no direct con- 
nection with the offense with which the accused is charged, and, 
the case arising, shall decide upon the claims of third parties 
appearing as claimants. 

Art. 6. Treaties concluded in virtue of this law, shall be pub- 
lished in the Moniteur; they cannot be put into execution until 
after the expiration of ten days from the date of that journal. 

Art. 7. Extradition can not be granted, if, since the commis- 
sion of the act with which the prisoner stands charged, or since 
his prosecution or sentence, such a length of time has elapsed 
that the term of his liability to punishment has, according to the 
laws of Belgium, expired by limitation. 

Art. 8. Articles 2 and 3 of the law of December 30, 1836 
concerning the repression of crimes and offenses committed by 
Belgians in foreign countries, are applicable to the offenses pro- 
vided for by article 1 of this law. 

Art. 9. They are likewise applicable to infractions in rural 
matters and in matters of forestry and fishing. 

Art. 10. A foreigner who, after having committed, outside of 
the territory of the kingdom, one of the offenses provided for by 
article 1 of the law of December 30, 1836, and by articles 1 and 
9 of this law, shall acquire or recover the character of a Belgian 
subject, may, if he be in Belgium, be prosecuted, tried, and pun- 
ished there according to the laws of the kingdom, within the 
limits fixed by the said law of December 30, 1836. 

Art. 11. Letters rogatory, issued by the competent author- 
ities of a foreign country, and requesting either a domiciliary 
visit or the seizure of the corpus delicti, or of objects which will 
estaT)lish the guilt of the accused, can only be executed in Belgium 
for one of the acts enumerated in article 1 of this law. 

Except in the case provided for by article 5, such letters shall 
first be rendered executory by the council chamber of the tri- 
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bnnal of first instance of the place where the search and seizure 
are to be made. 

The council chamber shall likewise decide whether it is 
proper to transmit, in whole or in part, the papers and other arti- 
cles seized to the government making the demand. 

It shall order the restoration of the papers or other articles 
having no direct connection with the offense with which the 
accused stands charged, and shall decide the case arising upon 
the claim of any third parties who may appear as claimants. 

Abt. 12. The law of April 5, 1868, that of June 1, 1870, 
together with all the provisions of the law of October 1, 1833, 
with the exception of article 6, are hereby repealed. 

The words " according to the laws of April 5, 1868, and of 
June 1, 1870," shall be stricken out of article 1 of the law of 
July 17, 1871, in relation to foreigners. 

We promulgate this law, and order that the seal of the state 

be affixed to it, and that it be published in the Moniteur. 

Done at Brussels, March 15, 1874. 

Leopold. 
By the king : 

T. DB Lantshebbb, 

Minister of Justice, 

Sealed with the seal of the state. 

T. DB Lantsheere, 

Minister of Justice, 

The second report, dated July 13, 1889, from Mr. Terrell, 
contains the following enclosure : 

[Translation.] 
Law making modifications in the law of extradition, 

Leopold II, King of the Belgians, to all present and to come, 
greeting : 

The chambers have adopted and we sanction the following : 

Art. I. The section 2 of article 6 of the law of the 15th of 
March, 1874, is modified as follows : 

"However, in that case, he" (referring to the party arrested) 
" will be set at liberty if, within the delay of three weeks dating 
from his arrest, he does not receive communication of the war- 
rant of arrest delivered by the competent foreign authority." 
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Art. II. The foUowini; provision will be inserted afte 
article 5 of the aforesaid law, and will form article 5 bis : 

'' When the foreigner reclaimed is found on a Belgian vesse 
which has left the territorial waters, the investigating judge oF 
the district to which the port of departure belongs may issue- 
the provisional warrant of arrest provided for bj section 1 of 
the preceding article, and take, with the authorization of the- 



minister of justice, the necessary steps in order that the exist — 
ence of the warrant may be brought to the knowledge of the— 
captain, either directly or by means of a consul." 

"After receipt of this notice the individual reclaimed willr 
remain under arrest on board until the return of the vessel oi 
until the meeting with another Belgian vessel, which will tak< 
him on the same conditions, without prejudice of the power in- 
scribed in article 47 of the law of June 21, 1849. 

"Mention will be made of all this on the log book on board'^ 
(ship's journal). 

"The delay prescribed by section 2 of article 5 aforesaid 

will take date, in that case, at the moment that the foreignei 
shall have been imprisoned in one of the state prisons." 

We promulgate the present law and order that the seal o1 
state be affixed, and that it will be published by the Monitenr. 

Given at Laeken, June 28, 1889. 



Leopold. 



By the King : 

The minister of justice, 

Sealed with the seal of state. 
The minister of justice, 



JuLBs Le Jbttne. 



Jules Lb Jeunb. 



On March 22, 1874, the minister of the United States at 
Brussels transmitted to the department a report' on the law 
of March 15, 1874, by the Belgian commission charged with 
the examination of the question of extradition. This report i& 
as follows : 

1 Printed in Foreign Relations, 1874, pp. 56-68. 
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EXTBADinON. 

Report made en hekaXf €f the Central Section,^ by M. Woutere. 

[Session of February 26, 1874.] 
[Translation.] 

Gjbntlkmen: Legislation with regard to extradition, after 
iving long constituted an exceptional branch, entered some 
^ars since into the domain of common law. 

The onward march of civilization, the wonderful inventions 
: modern times, and th^ modifications which have almost every- 
here been introduced in penal procedure, are the principal 
mses to which this state of things is to be attributed. 

As nations have extended and multiplied their relations, they 
ive realized the necessity of mutually aiding each other in the 
^pression of offenses against the laws of universal morality and 
LBtice. 

Belgium has not remained behind in this movement. 

The law of 1S33 was only of a provisional character, and re- 
uired numerous improvements. These were made in 1868. 
Te will briefly state what they were : 

The number of acts rendering their perpetrator liable to ex- 
adition, whibh were only a few offenses of exceptional gravity, 
as been extended to all offenses in common law which are 
rovided for and made punishable by the penal laws of civilized 
ations. 

To the sentence of condemnation and the order of the 
lamber of indictments the law of 1868 assimilated the writ of 
'ansfer from the council chamber and the instrument of crim- 
lal procedure issued by a competent judge, decreeing formally, 
r causing, with full authority, the transfer of the party accused 
\ a court of repressive jurisdiction. 

The above was not the only modification made in the law. 

According to the law of 1833, when the transit of a criminal 
irough Belgium was asked for by a government having an ex- 
■adition treaty with our country, such passage could only be 
ranted by an observance of all the formalities required for ex- 

> The central section, presided over by M. Schollaert, was composed of 
[essrs. Santkin, Lefebvre, Van Iseghem, Pety de ThoB6e» Wouters and 
lelrayd^ 

7 



[)8 INTKRHATIONAL KXTKADITION. 

tradition itself. The bill passed by the chambers in 1868 
quired only the production of the document serving as the bas 
of the extradition, without requiring in anything else notic*- 
from the chamber of indictments. 

A no less important provision was introdnced by article 
which, in order to secure the prompt and efficient repression on 
crimes and offenses, permits the provisional arrest of a foreigne 
in an urgent ease, on the exhibition of a warrant of arrest issue 
by the examining magistrate of the place of his residence, or o 
the place where he may be found, based upon official noti 
given to the Belgian authorities by the authorities of the terri- 
tory in which the crime or the offense shall have been committed. 

The law of 1SC8, moreover, rendered applicable to th 
offenses provided for in the first article, articles 2 and 3 of th 
law of December 30, 1836, concerning the repression of crim 
and offenses committed by Belgians in other countries, and th 
law of July 7, 1865, concerning foreigners. 

Finally, it provided for the publicity of hearings before th 
chamber of indictments, and granted to foreigners the privi 
lege of defense by counsel. 

This reform which we have thought proper to mention her 
for the purpose of better fixing the sense of the new provisions, 
was sanctioned by the almost unanimous vote of the chambe 
and of the senate, and ratified by the general sentiment of the 
country. 

Several more steps still remain to be taken in this path, and 
they form the object of the bill submitted to your consideration. 

It is to be remarked, this bill leaves previous legislation on 
the same subject intact in all its essential parts. It merely intro- 
duces some improvements the propriety and utility of which 
have been demonstrated by experience. 

EXAMINATION OF THE SECTIONS. 

The 1st, 2d, 3d, 4:th, and 5th sections voted for the bill 
unanimously ; in the 6tli section it was adopted, three members 
voting for it and two not voting. 

In the third section a member asked if No. 3 of the 1st 
article of the bill included letters of credit and postage-stamps. 

The same member requested the government to explain. itself 
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in regard to the generic term deception^ inserted in No. 20 of 
article Ist. 

In the 6th section, one member, referring to the 3rd article 
of the bill, pointed oat several objections to granting extradition 
on the production of a warrant of arrest. He thought it pre- 
ferable to leave the existing legislation on this point unchanged. 

EXAMINATION IN THE CENTBAL SBOTION. 

The general discussion was opened and closed without obser- 
vation. 

In article first the section instructed its reporter to ask the 
iTiinister of justice for the explanations desired by the third 
section. 

A member desiring to know why No. 12 of article first is 
only applicable to attempts against individual liberty, committed 
by private persons, and should not be applied to the same acts 
committed by agents of the public autliorities, the section decided 
that a question in this sense should be addressed to the govern- 
ment. 

In transmitting to him the replies to these various ques- 
tions, the minister of justice requested the reporter to remark to 
the central section that they do not relate to the modifications 
which it is designed to introduce by tlie bill into the present law. 

The minister said that the chamber would doubtless think, as 
did the government, that it was important to alter the text of 
the existing law as little as possible, so as to avoid a troublesome 
perturbation in jurisprudence and in the interpretation of inter- 
national conventions. 

The minister added that he had, to this end, caused the 
changes which seemed desirable in the law passed six years pre- 
viously in relation to the matter under discussion to be printed 
in italic letters in the bill. 

The central section shared this view. 

It is important to observe, while on this subject, that the list 
of offenses provided for in article 1 of the law of 1868 receives 
no additions by the bill under discussion. In including the 
receiving of stolen goods and assaults and wounds which have 
caused serious mutilation the bill only makes good an omis- 
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sion, the cause of which is poiDtcd ont in the statement o: 
motives. 

It seemed proper expressly to mention complicity and the- 
attempt to commit crime, which, in the practice of courts of 
appeal, have always been considered as being understood, by 
implication, in the terms of the law of 1833 and that of 1868, 
and have been mentioned since the latter date in all treaties made: 
in accordance with tliat law. 

The new article 2, which provides that, when the crime or- 
ofFense giving rise to a demand for extradition shall have been 
committed outside of the territory of the party making tha- 
demand, the government may deliver up, on condition of reci- 
procity, a foreigner who is under prosecution, or who has been 
sentenced, in cases in which the Belgian law authorizes prosecu- 
tion for the same offenses committed outside of the kingdom^ 
was met with no objection on the part of the central section. 
That section thought that this provision supplied an important 
desideratum in the law, and that ample reasons for its existence^ 
were given in the statement of motives. 

A Belgian might happen to be condemned in contumaciam 
in Belgium for a crime provided for by article 5 of the code of 
criminal examination, and then might cause scandal by coming 
to make a parade of his impunity on our frontiers, without fear- 
of being disturbed or delivered up on account of an act com- 
mitted outside of our territory. 

Everybody admits that the law can not tolerate such a thing.. 

Nevertheless, in order to prevent certain countries from un- 
duly extending their jurisdiction in foreign countries and thus- 
removing persons whose extradition is desired by them from the 
jurisdiction of their natural judges, the bill wisely provides that, 
the government shall not surrender, on condition of reciprocity, 
a foreigner who is under prosecution or who has been sentenced, 
save in cases in which the Belgian law authorizes prosecution for 
the same offenses committed outside of the kingdom. By reason 
of this restriction, which is formally stated in the law, the mea- 
sure introduced can present no inconvenience. 

With regard to article 3, a member made the same observa- 
tions that were made in the 6th section. 

A warrant of arresl seemed to him to be too summary a docu-, 
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iment to aQthorize extradition. He feared that this mode of 
proceeding might bring about abuses. It was better, he thought, 
to continue to require a previous examination in a foreign coun- 
try. 

This opinion was not shared by the section. 

The measure whose adoption was proposed by the bill seemed 
to it to be supported by the strongest grounds. 

Let us observe in the first place, that it has been adopted in 
the treaties of all countries successively, save those which have 
been concluded by Belgium and the Grand Duchy of Luxem- 
burg, and this constant and almost universal practice has given 
rise to no inconvenience. It is readily seen that the exceptional 
position in which we are placed in this respect must be damag- 
ing to our relations with foreign governments, since it does not 
permit us to offer a reciprocity founded upon broader bases, such 
^as is generally admitted in the conclusion of international 
-arrangements in relation to extradition. 

Considered in itself, the proposed measure oflFers very great 
•advantages, which we will succinctly examine. 

Its first eflFect will be to exert a decisive influence upon the 
49peedines8 of the proceedings. 

It must be admitted that a preparatory examination in the 
absence of the party accused, so that he can not be confronted 
with his accomplices or with the witnesses, is necessarily incom- 
plete and defective. 

Moreover, in this case of an arrest in a foreign country, it 
;l)eing necessary that the decision for the transfer to a competent 
judge be produced within two months, the examining magistrate 
must confine himself to an investigation which is too often 
•imperfect and inconclusive as to the facts of the case. 

The case runs the risk, therefore, of being delivered over to 
"the liazards of a hearing, without having been either matured or 
-elucidated. 

The inconvenience is especially apparent in criminal matters, 
in which the intervention of the council-chamber is not sufficient, 
-and in which the court must, in its turn, pronounce sentence 
within the allotted time. 

The interest of the accused is here identical with that of the 
jprosecution. 
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Is it not evident that an examination held in his absence^ 
when he can produce no evidence in his own behalf, must result 
in an order for the transfer of the accused to a competent conrt^ 
and that it can have n,o other effect than to prolong his detention 
without any benefit to him ? 

Besides, it frequently happens that the accused asks to b& 
delivered up to justice in his own country without delay, without 
waiting to go through the formalities of extradition, although he 
is then obliged to renounce the immunities which are secured to 
liim by law and treaty. 

Henceforth this will not be the case ; he will be present him- 
self throughout the examination, will choose a defender to aid 
him in refuting the charges made against him^ and that without 
being deprived of any of the guarantees provided by article ft 
of the law of December 1, 1833, which was kept in force by the 
law of 1868. 

Let us not lose sight of the fact that our organic extradition 
law was enacted that we might conclude treaties with all civilized 
nations, and not only with countries whose forms of procedure 
are the same as our own. 

In order to obviate the difficulties which might have arisen 
from the difference in the manner of organization of the repres- 
sive tribunals of foreign countries and those of Belgium, the law 
of 1868 assimilated to the writ of transfer from the council- 
chamber and to the order of the chamber of indictments the cor-, 
responding writ of a foreign criminal court. 

It was evidently impossible precisely to define these docu- 
ments; a rule, which permitted no deviation from it, was that 
they were to be the last instrument of preparatory procedure- 
transferring the accused to the jurisdiction of his final judges. 

But how is it to be determined whether the foreign docu- 
ment possesses this character, and whether no intermediate 
instrument is to come between the warrant of arrest and the 
appearance of the accused before the judge who is to punish or 
acquit him ? 

What shall we say especially of the English and American 
warrants? Can we recognize them as really possessing the char- 
acter which tlie law requires ? What shall we decide as regards the^ 
order for Erbffnung der Untersuchv/ng^ which is a part of the Ger- 
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man procedure, the auto de prision of the Spanish laws, etc. t 
These docaments daily give rise to difficulties to which the meas- 
ure proposed by the bill would put an end, and which are now 
the only obstacle to the conclusion of an extradition treaty with 
the United States, which country has been the place of refuge 
for the majority of the great criminals who for some years past 
have escaped from justice in Belgium. Tlie United States have 
inscribed in their laws the principle of the presence of the 
accused at every stage of his examination. 

The extradition on a warrant of arrest, is moreover, readily 
reconcilable with the new provisions of the bill for precautionary 
detention, which has been viewed with such marked favor by 
public opinion. 

It may even be said that it is the corollary and the necessary 
condition of the passage of this bill. 

For if the legislator steps aside in this matter from the rigor 
of our penal procedure, if he leaves the accused party, who is 
presumed to be guilty, provisionally at liberty, this is done with 
the moral certainty that he will appear to answer the charge 
made against him. If he abuses the confidence of the examin- 
ing magistrate by crossing the frontier, he must be restored as 
speedily as possible, to his natural judges, without necessity of 
having recourse to all the formalities of a preparatory examina- 
tion, the least inconvenience of which is that it is sometimes 
accompanied with delays which are incompatible with a proper 
administration of justice. 

It IS to be remarked that the new guarantees contained in the 
bill which was introduced on the 20th of January last are to be 
applicable to a Belgian surrendered by extradition for trial by 
the courts of his country. 

Thus, immediately after his examination, he may communi- 
cate with his counsel. (Art. 3.) Thus also, within five days 
after his examination, the maintenance of the warrant of arrest 
will be made subject to confirmation by tlie council chamber* 
(Art. 4.) 

The case is the same with guarantees provided in the follow- 
ing articles, the benefits of which can not be denied him. 

And let it not be said that a warrant of arrest is too summary 
a docHuient, and that it does not permit the chamber of indict- 
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mcntd to base its judgment upon sufficient information. This 
objection would seem more valid if Belgian judges had to decide 
concerning the guilt of accused parties whose extradition was 
demanded by foreign governments. This is no part of their 
duty ; all that they have to do is to examine whether the offense 
with which the accused is charged in the document produced, 
be it a warrant of arrest, writ of transfer, indictment, or sentence, 
is provided for and made punishable by our kws, and whether 
it is among the offenses enumerated in the extradition treaty. 

A warrant of arrest not containing these indications would be 
irregular, and conld not be accepted. 

Let us observe, finally, that the introduction of this measure 
in no wise impairs the guarantees provided by the laws of 1833 
and 1868. 

Thus the warrant of arrest will first be rendered executory by 
the council chamber ; the session of the chamber of indictments, 
when the latter is called upon to give its opinion, is to be public, 
and a foreigner may enjoy the benefit of counsel. 

All these guarantees must evidently remove all fear of an 
arbitrary or exaggerated enforcement of the law. 

The provision of article 4 of the bill was adopted by the sec- 
tion without debate. 

The framer of the law of 1833 thought little about the transit 
question, and this is not at all strange ; extradition was then con- 
sidered as a measure of exceptional gravity, principally confined 
to countries bordering upon each other. Since that time the 
principle has become general as the relations of nations have 
become extended, and the number of treaties has been greatly 
increased. 

Of the nineteen conventions which Belgium has with other 
countries, only four are with countries bordering upon her; in 
the case of most of the others transit has become a necessity. 

It was therefore a necessity that the formalities prescribed 
by our laws in this matter should be simplified in certain respects. 

Transit can not be considered as a real extradition, nor can a 
foreigner who thus passes through our country by compulsion 
be compared to one who comes of his own accord to seek an 
asylum there under the segis of its laws. 

To prevent his passage through our territory would be oppos* 
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iug a simple measure of execution, without any benefit to the 
^foreigner; it would cause long and costly delays, and would sub- 
ject our country to inevitable reprisals. 

Belgium was therefore deeply interested in the adoption of 
•a mode of procedure which should be free from these difficulties 
-and delays. The law of 1868 provided for such a mode in its 
third article, and the new bill only supplements that provision. 

The proposition to increase from ten to fifteen days the dur- 
ation of the provisional arrest in the case of a country bordering 
upon Qur own, and the authorization to extend this time to three 
months in the case of countries not in Europe, did not form a 
subject of discussion in the section ; the reasons for this change 
^re given in the statement of motives, and justify it in all 
points. 

A final improvement is introduced in article 12 (new) of the 
bill. It authorizes compliance with letters rogatory issued by 
<;ompetent authorities in foreign countries, and asking either for 
^ domiciliary visit or the seizure of the corpus delicti or docu- 
ments which can convict the accused, in the case of one of the 
4icts enumerated in the first article of this law. 

The need of this improvement had long been felt ; the legi- 
timate complaints made in consequence of damage done to com- 
mercial and industrial interests rendered it very necessary. 

Various requests from our judicial authorities, asking that 
domiciliary visits atid seizures might be made in other countries, 
have necessarily remained unexecuted, on account of the ina- 
bility of our government to grant reciprocity when similar re- 
'quests were addressed to it by those countries. 

Our constitution declares that a man's domicil is inviolable, 
-and permits a deviation from this principle only in the cases 
provided for by the law and in the form which the law estab- 
lishes. 

No. 4: of article 5, of the law of 1868, authorizes, it is true, 
the examining magistrate to proceed in accordance with the 
rules prescribed by articles 87 to 90 of the code of criminal ex- 
amination, but this article is not applicable in the matter in ques- 
tion, in which it is necessary to proceed to the visit and seizure, 
independently of any demand for extradition. 

It was therefore proper to extend the exception 6omew)iat« ^ 
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Belginm 18 interested therein in the same way as foreign 
powers, for it frequently happens that an accused person takes 
advantage of the time which precedes his arrest and sends his 
papers and correspondence across the frontier, such papers being 
all that can establish the evidence of his guilt and render the 
examination satisfactory. 

In reality, the seizure of embezzled articles or of documents 
which can convict is, as remarked in the statement of motives, 
but a kind of material extradition, which is based upon the 
same principles as the surrender of the accused. 

But, in the same manner as extradition, the execution of let- 
ters rogatory requesting domiciliary visits and seizures must be 
surrounded by strong guarantees, designed to protect the domi- 
ciles of Belgian citizens from indiscreet and unwarranted 
search. 

The first of these guarantees should be to restrict the execu- 
tion of letters rogatory in such matters to those cases in which 
the law allows extradition to be granted. 

There will then be no danger of search in political matters 
or in matters in which the press is concerned, nor will there be 
any in fiscal matters and others not specially provided for. 

A second guarantee inserted in the bill is the following : 
Letters rogatory from a foreign country must be rendered exec- 
utory by the council chamber of the tribunal of first instance 
of the place where the search and seizure are to be made. 

A doubt arose in the central section in regard to the proper 
interpretation of No. 5 of article 12. 

The following is the reply of the minister of justice to the 
inquiry addressed to him on this subject: 

"'The provision of the concluding portion of article 12 (bill) 
can by no means result in investing the council chamber with 
the right to decide civil suits in cases in which the ownership of 
articles is claimed by a third party. The functions of the coun-^ 
cil chamber are in such cases purely conservative. It being ita 
duty only to order the surrender of the articles seized to the 
foreign government, it has no other right except to refuse such 
surrender when third parties holding the articles, or others, such 
as unpaid hotel-keepers or tradesmen, are interested in having 
the seized articles prevented from crossing the frontier. 
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^^ The action of civil jaBtice natarally remains reserved i» 
this case, as in the one provided for in the 6th paragraph of 
article 5 of the law of 1868. The mention of the third parties^ 
appearing as claimants was only inserted in the bill for the pur- 
pose of formally enabling them to oppose, before the council 
chamber, the sending of the articles to a foreign country." 

This letter having been read to the section, a member pro- 
posed to extend to the 6th paragraph of article 5 of the bill th& 
provision of the concluding portion of the 12th article. This 
addition to the text of article 5, being recommended by th& 
same considerations as those just stated, was approved. 

The bill was passed by the central section, all the members 
present voting in its favor. 

SCHOLLAERT, 

Chairman, 

Ed. Woutebs, 

Beporter, 

APPENDIX. 

Questions asked hy the central section. — 1st. Does No. 3 of 
article 1 of the bill include letters of credit and postage-stamps ?^ 

Replies of the minister of justice, — "1st. Article 1, No. 3. 
of the bill, reproducing the text of the corresponding provision 
of the law of April 5, 1868, is applicable, as is that provision,, 
to forgeries committed in letters of credit^ ^\\\(^\ is evidently 
comprised in the terms of articles 196 and 197 of the penal 
code, which are referred to by No. 3, and which provide for the 
punishment of the crime of forgery and the use of forgeries 
which have been committed in commercial papers or blank 
checks or in private letters. (See Parliamentary Documents 
1867-'68, Appendix to No. 76.) 

*' As to the counterfeiting of postage-stamps, it is comprised 
not only in No. 3 but also in No. 23 of article 1. The text 
thereof is identical with that of the law of April 5, 1868, which 
refers to articles 188 and 189 of the penal code, which provide for 
the punishment of the crime of counterfeiting postage-stamps,, 
and other adhesive stamps, and the use of such counterfeit 
stamps." 

2d. Why does No. 12 of article 1 only apply to attempts against 
individual liberty committed by private persons, without refer- 
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:ring to the same acts committed by the agents of pablic aathoiv 
ity! 

*^ No. 12 of article 1 confines itself in the new law, as in the 
law of 1868, to attempts against individual liberty committed by 
private persons, and provided for by articles 434-442 of the 
penal code, because the same acts committed by agents of the 
public authority are included among crimes and offenses against 
the rights guaranteed by the constitution (Title II, parts 147 and 
148 of the penal code), and because crimes of this kind might, 
under certain circumstances, be of a political character/' 

3d. What is the precise meaning of the word deception in 
No. 20 of the bill ? 

'^ 3d. The precise meaning of the word deception in No. 20 
-of the bill is determined by the reference made by the law of 
1868, same number, to articles 498-501 of the penal code. This 
word, therefore, includes deception practiced in regard to the 
identity, nature, origin, and quantity of things sold, as well as 
the adulteration of articles of food." 

Amendment made by the central section : 

Art. 5, at the end. '^And shall decide the case arising upon 
^he claims of third parties appearing as claimants." 



DOMINICAN REPUBLIC. 

Concluded February 5, 1867; Batification excJianged at Sawto 
Domingo October 5, 1867; Proclaimed October i^ 1867. 

Article XXVII. 

The United States of America and Dominican Bepublic, on 
requisitions made in their name through the medium of their 
Tespective diplomatic and consular agents, shall deliver up to 
justice persons who, being charged with the crimes enumerated 
in the following article, committed within the jurisdiction of the 
requiring party shall seek asylum, or shall be found within the 
territories of the other : Provided^ That this shall be done only 
when the fact of the commission of the crime shall be so estab- 
lished as to justify their apprehension and commitment for trial, 
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if the crime had been committed in the country where the per^ 
sons so accused shall be found ; in all of which the tribunals of 
said country shall proceed and decide according to their owa 
laws. 

Article XXVIII. 

Persons shall be delivered up according to the provisions of' 
this convention, who shall be charged with any of the following^ 
crimes, to wit: Murder, (including assassination, parricide, 
infanticide, and poisoning); attempt to commit murder; rape; 
forgery; the counterfeiting of money; arson; robbery with 
violence, intimidation, or forcible entry of an inhabited house ; 
piracy ; embezzlement by public officers, or by persons hired or- 
salaried, to the detriment of their employers, when these crimes 
are subject to infamous punishment. 

Article XXIX. 

On the part of each country the surrender shall be made only 
by the authority of the Executive thereof. The expenses of 
detention and delivery, effected in virtue of the preceding^ 
articles, shall be at the cost of the party making the demand. 

Article XXX. 

The provisions of the foregoing articles relating to the sur« 
render of fugitive criminals shall not apply to offenses committed, 
before the date hereof, nor to those of a political character. 



ECUADOR. 

Concluded June S8y 1872; Ratifications exchan.ged at Quito- 
November 12^ 1873; Proclaimed December ^^ 1873, 

Article I. 

The government of the United States, and the government 
mA Ecuador mutually agree to deliver up such persons as may 
iave been convicted of, or may be accused of the crimes set forth 
"Sd the following article, committed within the jurisdiction of on& 
^A the contracting parties, and who may have sought refuge, or^ 
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be found within the territory of the other : it being anderstood 
that this is only to be done when the criminality shall be proved 
in such manner that according to the laws of the country, where 
the fugitive or accused may be found such persons might be law- 
fully arrested and tried, had the crime been committed within 

its jurisdiction. 

Abtiolb II. 

Persons convicted of or accused of any of the following 
crimes shall be delivered up, in accordance with the provisions 
of this treaty. 

1st. Murder, including assassination, parricide, infanticide and 
poisoning. 

2nd. The crime of rape, arson, piracy, and mutiny on ship- 
board when the crew or a part thereof, by fraud or violence 
against the commanding officer have taken possession of the ves- 
sel. 

3rd. The crime of burglary, this being understood as the act 
of breaking or forcing an entrance into another's house with in- 
tent to commit any crime, and the crime of robbery, this being 
defined as the act of taking from the person of another, goods or 
money with criminal intent, using violence or intimidations. 

4:th. The crime of forgery : which is understood to be the 
wilful use or circulation of forged papers or public documents. 

5th. The fabrication or circulation of counterfeit money, 
either coin or paper, of public bonds, bank bills and securities, 
and in general of any kind of titles to or instruments of credit, 
the counterfeiting of stamps, dies, seals and marks of the state, 
and of the administrative authorities, and the sale or circulation 
thereof. 

6th. Embezzlement of public property, committed within the 
jurisdiction of either party by public officers or depositaries. 

Article III. 

The stipulations of this treaty shall not be applicable to 
crimes or offenses of a political character ; and the person or per- 
sons delivered up charged with the crimes specified in the fore- 
going article shall not be prosecuted for any crime committed 
previously to that for which his or their extradition may be 
asked. 



KCUADUK. Ill 

Article IV. 

If the person whose extradition may have been applied for in 
accordance with the stipulations of the present treaty, shall have 
been arrested for offenses committed in the country where he 
has sought refuge, or if he shall have been sentenced therefor, 
his extradition may be deferred until his acquittal, or the expira- 
tion of the term for which he shall have been sentenced. 

Abtiole V. 

Bequisitions for the extradition of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
parties, or in case of the absence of these from the country or its 
capital, they may be made by superior consular oflBicers. If the 
person whose extradition is asked for shall have been convicted 
of a crime, the requisition must be accompanied by a copy of 
the sentence of the court that has convicted him, authenticated 
under its seal, and an attestation of the official character of the 
judge who has signed it, made by the proper executive authority ; 
also by an authentication of the latter by the minister or consul 
of the United States or Ecuador respectively. On the contrary 
however, when the fugitive is merely charged with crime, a duly 
authenticated copy of the warrant for his arrest in the country 
where the crime has been committed, and of any evidence in 
writing upon which such warrant may have been issued, must 
accompany the aforesaid requisition. The president of the 
United States or the proper executive authority of Ecuador, may 
then order the arrest of the fugitive, in order that he may be 
brought before the judicial authority, which is competent to 
examine the question of extradition. 

If, then, according to the evidence and the law, it be decided 
that the extradition is due in conformity with this treaty, the 
fugitive shall be delivered up, according to the forms prescribed 
in such cases. 

Article VI. 

The expenses of the arrest, detention and transportation of 
persons claimed, shall be paid by the government in whose 
name the requisition shall have been made. 
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Article VII. 

This treaty shall continue in force for ten years from the^ 
day of the exchange of ratifications, but in case neither party 
shall have given to the other one year's previous notice of its- 
intention to terminate the same, then this treaty shall continue- 
in force for ten years longer, and so on. 



FRANCE. 

Concluded November P, 181^ ; Ratifieationn exchanged ai 
Washington^ April 12^ J844 / Proclaimed April IS, 1844- 

Article I. 

It is agreed that the high contracting parties shall, on reqni 

sitions made in their name, through the medium of their re 

spective diplomatic agents, deliver up to justice persons who 

being accused of the crimes enumerated in the next foUowin 

article, committed within the jurisdiction of the reqnirin 

party, shall seek an asylum, or shall be found within the terri 

tories of the other: Provided, That this shall be done only — 

when the fact of the commission of the crime shall be so estab-— 

lished as that the laws of the country in which the fugitive o 

the person so accused shall be found would justify his or her ap— - 

prehension and commitment for trial, if the crime had 

there committed. 

Article II. 

Persons shall be so delivered up who shall be charged, 
cording to the provisions of this convention, with any of th 
following crimes, to wit : Murder, (comprehending the crim 
designated in the French penal code by the terms, assassination 
parricide, infanticide and poisoning,) or with an attempt to com 
mit murder, or with rape, or with forgery, or with arson, or witb 
embezzlement by public ofiicers, when the same is panishabi 
with infamous punishment. 

Article III. 

On the part of the French government, the surrender shal 
be made only by authority of the keeper of the seals, ministe 
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of jastice ; and on the part of the government of the United 
States, the surrender shall be made only by aathority of the ex- 
ecative thereof. 

Article IV. 

The expenses of any detention and delivery effected in 

virtue of the preceding provisions shall be borne and defrayed 

by the government in whose name the requisition shall have 

been made. 

Article V. 

The provisions of the present convention shall not* be ap- 
plied in any manner to the crimes enumerated in the second 
article, committed anterior to the date thereof, nor to any 
crime or offense of a purely political character. 

Article VI. 

This convention shall continue in force until it shall be 
abrogated by the contracting parties, or one of them ; but it 
shall not be abrogated, except by mutual consent, unless the 
party desiring to abrogate it shall give six months' previous 
notice of his intention to do so. It shall be ratified, and the 
ratifications shall be exchanged within the space of six months^ 
or earlier if possible. 

ADDITIONAL ARTICLE TO THE TREATY OF NOVEMBER 9, 1843. 

Concluded February ^^, 181(5; Ratifications exchanged at Parisj 
June SI J 1845; Proclaimed Jvly ^^, 181i5. 

The crime of robbery, defining the same to be the felonious 
and forcible taking from the person of another, of goods or 
money to any value, by violence or putting him in fear ; and 
the crime of burglary, defining the same to be breaking and 
entering by night into a mansion-house of another, with intent 
to commit felony ; and the corresponding crimes included under 
the French law in the words vol qualifie crimen not being em- 
braced in the second article of the convention of extradition 
concluded between the United States of America and France, 
on the ninth of November, 1843, it is agreed by the present 
•article, between the high contracting parties, that persons 

8 
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charged with those crimes shall be respectively delivered ap, in 
conformity with the first article of the said convention ; and the 
present article, when ratified by the parties, shall constitate a 
part of the said convention, and shall have the same force as if 
it had been originally inserted in the same. 

AN ADDrnONAL ARTICLE TO THE CONVENTIONS OF NOYEMBER 9, 

1843, AND FEBRUARY 24, 1845. 

Concluded Fehruary 10^ 1858; Ratifications exchanged at Wash- 
ington February 12^ 1859; Proclaimed February 14^ 1859. 

It is agreed between the high contracting parties that the 
provisions of the treaties for the mntual extradition of criminals 
between the United States of America and France, of November 
9th, 1848, and February 24th, 1845, and now in force between 
the two governments, shall extend not only to persons charged 
with the crimes therein mentioned, but also to persons charged 
with the following crimes, whether as principals, accessories, or ao- 
complices, namely : forging or knowingly passing or patting in 
circulation counterfeit coin or bank notes or other paper current 
as money, with intent to defraud any person or persons ; embez- 
zlement by any person or persons hired or salaried to the detri- 
ment of their employers, when these crimes are subject to infam— 
ons punishment. 

FRANCE. 

January 14, 1889, Mr. McLane made the following report: 

Sir. — In reply to your circular of November 26th, 1888 
instructing me to make a report on the subject of extradition, 
practiced by the government to which I am accredited, and sug 
gesting certain inquiries for my guidance, I have the honor t 
send herewith : 

Ist A report showing the different stages through which 
requisition for the surrender of a fugitive criminal passes i 
France. This report was prepared by Mr. Vignaud, but I hav 
revised it with him and adopted it as my own. 

2nd. A letter from Mr. Edmond Kelly, a competent Ameri 
can lawyer, who acts occasionally as counsel of this legation 
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'with reference to the defects existing in our extradition treaty 

with France. This letter was written some time ago, when the 

isabject of extradition was being discussed in this legation in 

<;onnection with the case of Edmund Yard, with which the 

-department is familiar, and in which Mr. Kelly was employed 

ior the prosecution. 

I have, etc., 

BoBEBT M. MoLane. 

[Indosure 1.] 
Extradition as practiced in France, 

As now understood and practiced in France, international 
-extradition is not difficult. The following sketch will show the 
different stages through which an extradition proceeding passes : 

General conditions. — The French government extradites and 
applies for extradition in the absence of any treaty. When there 
is no treaty it asks for reciprocity and expects it, but the matter 
is entirely within its discretion. When there is a treaty it does 
not consider itself as obliged to refuse extradition for offenses 
not mentioned in that treaty. 

Who may he surrendered. — It surrenders foreigners only. 
When the fugitive belongs to a country which is not the one 
applying for the extradition the diplomatic representative of 
that country is informed of the application, and asked if he has 
^ny objections to the extradition. This is a matter of comity ; 
the French government is not bound to refuse the extradition if 
it is objected to, its object being simply to enable the represen- 
tative of a foreign power to extend protection to his countrymen. 
To communications of this kind this legation usually replies that 
it has received no instruction to oppose the extradition. When 
the fugitive applies himself to the legation one of the gentlemen 
acting as our counsel is requested to examine the case, and if it 
is found that there is occasion for interfering we intervene. I 
have done so, however, only once. 

The French government does not surrender its citizens ; its 
reasons are that the French tribunals are the natural judges of a 
Frenchman, and that all Frenchmen can be prosecuted and tried 
in France for offenses committed abroad. 

Application for the extradition of afugitive.^ — Application 
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for the extradition of a fugitive from justice who has taken- 
refuge in France must be made in all cases through the diploma- 
tic channel. It would not be received from a consular agent.. 
The basis of any application of this kind is the statement that a 
warrant of arrest has been issued bj the lawful anthoritics of the 
demanding government, and that the offense charged is one 
coming under the treaty. The demanding government is also- 
expected to furnish means of establishing the identity of the 
fugitive. The fact that the requisition is made through the 
diplomatic channel is considered to be sufficient authentication. 

Provisional arrest and detention. — Previous to a formal 
requisition for the extradition of a fugitive his provisional arrest 
and detention can be obtained upon the diplomatic application, 
by stating that the request is made by authority and that the 
formal requisition is on its way or is being prepared. Action 
of this kind can be taken simply upon a telegram. Diplomatic 
intervention is not, however, always necessary. In oases of 
emergency an unofficial request from the representative of a 
country with which France has a treaty of extradition, or 
even from the police of that country to the French police, 
reaches the same end. The detention of a fugitive thus arrested 
is not maintained ordinarily more than from fifteen days to three 
weeks. If the formal requisition arrives after the fugitive is 
released he can be arrested again. 

2'he requisition at the foreign office. — A formal requisition 
for the extradition of a fugitive is always addressed to the min- 
ister of foreign affairs and is examined by him first. If found 
irregular, or not in conformity with the treaty or with existing 
laws, it is returned to the diplomatic agent through which it 
was received, with the reasons for so doing. If on its face it 
seems to be regular it is at once transmitted to the department 
of justice. It never goes to the courts, which have nothing to- 
do with the matter. 

Before the department of justice. — The minister of justice 
examines in his turn the requisition. If he finds it defective he 
returns it to the foreign office with his objections. If he has no^ 
objection to oppose he sends it to the minister of interior, under 
whose direction the police department is, with a request to have- 
the fugitive arrested. When the proceedings reach this stage^ 
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the minister of interior has no discretion in the matter. He 
-^cslu abstain from arresting a fugitive when he is asked to do so 
by a foreign minister or the police of another country; he can- 
not when he receives the requisition through the department of 
_ justice. The fugitive is arrested and brought at once before the 
^'procureur" of the republic in the district where the arrest took 
place. 

Before the ^^procureur. " — The procureur, who receives at 
the same time communication of all the papers concerning the case, 
proceeds without delay to the interrogation of the fugitive. He 
is not allowed to enter into the question of the validity of the 
requisition, his interrogatories having mainly for object to estab- 
lish the nationality and identity of the accused, to record his pro- 
test, if he does protest, and finally to ascertain whether he con- 

- «ents to be surrendered or not. The prisoner is warned that if, 
by waiving the legal formalities and proceedings of his extradi- 
tion, he avoids a few weeks of preventive detention, on the 

- other hand he is no longer protected by the treaty under which 
his extradition is asked, and consequently he can be tried for any 

-offense with which he may be charged. If he refuses to be vol- 
untarily surrendered the proceedings follow their course. If ho 
"Consents he signs a paper to that effect. It should be noted that 

~4hi8 interrogation takes place immediately after the arrest of the 
fugitive, and that it is only when arrested, by exception, before 
the formal I'equisition reaches the authorities of the country of 
Tefnge, that he may find an advantage in consenting to be sur- 

> Tendered at once. 

Before the attorney general, — In both cases the procureur 

'reports to the attorney general, who reports to the minister of 

. justice. 

Again hefore the ministm* of justice. — If the fugitive has 

~ ^^onsented to be surrendered, the minister of justice requests the 
minister of interior to remand him to the frontier, where he is 
:formally delivered to the agent of the demanding country. 

Before the execxUive. — If the fugitive refuses to be surren- 

-dered — the requisition having been found to be correct — a decree 
issued by the president orders the extradition. This decree 
mentions the offense or offenses for which the fugitive is extra- 
dited, and states that the extradition is granted in compliance 
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with snch and snoh treaty or in return of a promise of recipro- 
city, as the case may be. 

Before the miniater of interior again. — This decree, with aU 
the papers concerning the case, is placed in the hands of the 
minister of interior, who sends the prisoner, under proper escort,, 
to the frontier, where he is delivered. A copy of the same 
papers is furnished to the minister for foreign affairs, who- 
notifies the demanding government. 

Transit. — The French government grants the right of transit 
across its territory of criminals surrendered by another govern- 
ment. Usnally this favor is obtained through the diplomatic 
representative of the demanding government, who is expected to- 
state that the criminal extradited is not a Frenchman, and that 
his crime is not political, but one at common law. The transit 
is made in the custody of French agents. 

Payment of expenses. — The rule adopted between France- 
and nearly all other countries — except the United States — is not 
to charge any expenses to the demanding government, the coun- 
try of refuge assuming them all. 

The French authorities have complained that the expenses of 
extradition proceedings of the United States are so heavy that it 
is only in exceptional cases that they will venture to make a 
requisition for the surrender of a fugitive. 

Property of jd fugitive surrendered. — The property or effects^ 
of a fugitive whose .extradition is applied for are invariably seized 
upon his arrest, whether the arrest is provisional or not. If, for 
some cause or other, the extradition is not granted, the property 
is returned to the owner ; if the extradition takes place, it is 
turned over either to the agent in charge of the fugitive or ta 
the diplomatic representative of the demanding government. 

The foregoing sketch shows that if the minister of justice 
has much to do with all extraditions in France, the courts of justice- 
have not. A fugitive whose extradition is applied for can have^ 
counsel, but he derives from him very little assistance. The- 
French government being authorized by law to expel any 
foreigner without giving any reason for its action, no foreigner 
can appeal to the courts for protection in such cases. In extra- 
dition matters the foreign government with which France has a 
treaty can complain of the manner in which it is applied : tlio 
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fngitive can not. He is entirely in the hands of the government, 
that may grant his extradition even if not obliged to do so by 
the treaty. 



GREAT BRITAIN. 

TREATY TO 8ETTLB AND DEFINE BOUNDARIES ; FOR THE FINAL SUP- 
PRESSION OF THE AFRICAN SLAVE TRADE; AND FOR THE 
GlVmO UP OF CRIMINALS FUGITIVE FROM JUSTICE. 

Conelvded at Washington August 5, 181^2 ; liatifications 
exeha/nged at London^ October 13^ 18^2 ; Proclaim fid 
JVovember 10, 181iZ. 

* « « « « 4ir « -X- 

Articlk X. 

It is agreed that the United States and Her Britannic Majesty 
shall, npon mutual requisitions by them, o^ their ministers, offi- 
cers, or authorities, respectively made, deliver up to justice, all 
persons who, being charged with the crime of murder, or assault 
with intent, to commit murder, or piracy, or arson, or robbery, 
or forgery, or the utterance of forged paper, committed within 
the jurisdiction of either, shall seek an asylum, or shall be found, 
within the territories of the other : Provided^ That this shall 
only be done npon such evidence of criminality as, according to 
the laws of the place where the fugitive or the person so charged, 
shall be found,would justify his apprehension and commitment for 
trial, if the crime or offense had there been committed : And the 
respective judges and other magistrates of the two governments, 
shall have power, jurisdiction and authority, upon complaint made 
under oath, to issue a warrant for the apprehension of the fugitive 
or person so charged, that he may be brought before such judges 
or other magistrates, respectively, to the end that the evidence 
of criminality may be heard and considered ; and if, on such 
hearing, the evidence be deemed sufficient to sustain the charge 
it shall be the duty of the examining judge or magistrate, to 
certify the same to the proper executive authority, that a war- 
rant may issue for the surrender of such fugitive. — The expense 
of such apprehension and delivery shall be borne and defrayed 
by the party who makes the requisition, and receives the fugitive. 
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Abticlb XI. 

* * * The tenth article shall continne in force nntil one 
or the other of the parties shall signify its wish to terminate iU 
and no longer. 

EXTRADmON TREATT OF 1889. 

Proclaimed March eSth^ 1890. 

Article I. 

The provisions of the said tenth article are hereby made 
applicable to the following additional crimes: 

1. Manslanghter, when voluntary. 

2. Counterfeiting or altering money ; uttering or bringing 
into circulation counterfeit or altered money. 

3. Embezzlement; larceny; receiving any money, valuable 
security, or other property, knowing the same to have been 
embezzled, stolen, or fraudulently obtained. 

4. Fraud by a bailee, banker, agent, factor, trustee, or director 
or member or ofScer of any company, made criminal by the laws 
of both countries. 

5. Perjury, or subornation of perjury. 

6. Bape; abduction; child-stealing; kidnapping. 

7. Burglary ; house-breaking or shop-breaking. 

8. Piracy by the law of nations. 

9. Kevolt, or conspiracy to revolt by two or more persons on 
board a ship on the high seas, against the authority of the master; 
wrongfully sinking or destroying a vessel at sea, or attempting 
to do so ; assaults on board a ship on the high seas, with intent 
to do grievous bodily harm. 

10. Crimes and offenses against the laws of both countries for 
the suppression of slavery and slave-trading. 

Extradition is also to take place for participation in any of 
the crimes mentioned in this convention or in the aforesaid 
tenth article, provided such participation be punishable by the 
laws of both countries. 

Article II. 

A fugitive criminal shall not be surrendered, if the offense in 
respect of which his surrender is demanded be one of a pplitical 
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-character, or if he proves that the requisition for his surrender 
has in fact been made with a view to try to punish him for an 
-ofiense of a political character. 

No person surrendered by either of the high contracting 
parties to the other shall be triable or tried, to be punished for 
4iny political crime or oflEense, or for any act connected there- 
with, committed previously to his extradition. 

If any question shall arise as to whether a case comes within 
the provisions of this article, the decision of the authorities of 
the government in whose jurisdiction the fugitive shall be at 
the time shall be final. 

Abtiole III. 

No person surrendered by or to either of the high con- 
tracting parties shall be triable or be tried for any crime or 
ofiense, committed prior to his extradition, other than the of- 
fense for which he was surrendered, until he shall have had an 
opportunity of returning to the country from which he was sur- 
rendered. 

Article IV. 

All articles seized which were in the possession of the person 
to be surrendered at the time of his apprehension, whether being 
the proceeds of the crime or oflfense charged, or being material 
as evidence in making proof of the crime or offense, shall so far 
las practicable, and if the competent authority of the state ap- 
plied to for the extradition has ordered the delivery thereof, be 
given up when the extradition takes place. Nevertheless, the 
rights of third parties with regard to the articles aforesaid shall 
he duly respected. 

Article V. 

If the individual claimed by one of the two high contract- 
ing parties, in pursuance of the present convention, should also 
be claimed by one or several other powers on account of crimes 
or offenses committed within their respective jurisdictions, his 
•extradition shall be granted to that state whose demand is first 
received. 

The provisions of this article, and also of articles II to IV, 
inclusive, of the present convention, shall apply to surrender for 
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offenses specified in the aforesaid tenth article, as well as to 
surrender for offenses specified in this convention. 

Article VI. 

The extradition of fugitives under the provisions of this. 
convention and of the said tenth article shall be carried out in 
the United States and in Her Majesty's dominions, respectively, 
iA conformity with the laws regulating extradition for the time 
being in force in the surrendering state. 

Article VII. 

The provisions of the said tenth article and of this con- 
vention shall apply to persons convictedi of the crimes therein 
respectively named and specified, whose sentence therefor shall 
not have been executed. 

In case of a fugitive criminal alleged to have been convicted 
of the crime for which his surrender is asked, a copy of the 
record of the conviction and of the sentence of the court be- 
fore which such conviction took place, duly authenticated, shall 
be produced, together with the evidence proving that the pris- 
oner is the person to whom such sentence refers. 

Article VIII. 

The present convention shall not apply to any of the crimes^ 
herein specified which shall have been committed, or to any con- 
viction which shall have been pronounced, prior to the date at 
which the convention shall come into force. 



Article IX, 

This convention shall be ratified, and the ratifications shall 
be exchanged at London as soon as possible. 

It shall come into force ten days after its publications, in 
conformity with the forms prescribed by the laws of the high 
contracting parties, and shall continue in force until one or the 
other of the high contracting parties shall signify its wish to- 
terminate it, and no longer. 



great britain. 123 

[emorandi7h rblatitb to the extradition of fuomyes from 
the united states in british jurisdiction. 

Department of State, 

Washington, May, 1890. 
Where application is made for a req nisi tioiT for the surrender 
a fugitive from the justice of the United States in British 
J nrisdiction, it must be made to appear — 

1, That one of the offenses enumerated in the treaties be* 
^ween the United States and Great Britain has been committed 
^within the jurisdiction of the United States, or of some one of 
t;he states or territories. 

2. That the person charged with the offense has sought an 
Asylum or been found within the British dominions. 

All applications for requisitions should be addressed to the 
secretary of state, and forwarded to the department of state,. 
aocompanied with the necessary papers, as herein stated, and 
must furnish the full name of the person proposed for designa- 
tion by the president to receive the prisoner and convey him to 
the United States. When the offense is within the jurisdiction 
of the state courts, the application must come from the gover- 
nor of the state. When the offense is against the United States^ 
the application must come from the attorney-general or the 
proper executive department. 

It is stipulated in the treaties with Great Britain that extra-^ 
dition shall only be granted on such evidence of criminality as,. 
according to the laws of the place where the fugitive or person 
charged shall be found, would justify his apprehension and com- 
mitment for trial if the crime or offense had there been com- 
mitted. 

It is admissible as constituting such evidence to produce a 
properly certified copy of an indictment found against the fugi- 
tive by a grand jury, or of any information made before an 
examining magistrate, accompanied by one or more depositions- 
setting forth as fully as possible the circumstances of the crime. 
An indictment alone has been held to be insufficient. 

By the fourteenth section of the English extradition act of 
1870, "depositions or statements on oath, taken in a foreign 
state, and copies of such original depositions or statements, and 
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foreign oortificatee of, or jndioial docnmentB stating the fact of 
^K>nviction, may, if dnly anthenticated, be received in evidence 
of proceedings nnder this act." 

The fifteenth section of the same act provides as follows : 
" Foreign warrants and depositions or statements on oath, and 
copies thereof, and certificates of, or judicial documents stating 
the fact of, a conviction, shall be deemed duly anthenticated for 
the purposes of this act if authenticated in manner provided for 
the time being by law, or authenticated as follows : (1) If the 
warrant purports to be signed by a judge, magistrate, or oflScer 
of the foreign state where the same was issued ; (2) if the depo- 
sitions or statements or the copies thereof purport to be certified 
under the hand of a judge, magistrate, or officer of the foreign 
state where the same were taken to be the original depositions of 
statements, or to be true copies thereof, as the case may require ; 
and (3) if the certificate of, or judicial documents stating the 
fact of conviction purports to be certified by a judge, magistrate, 
•or officer of the foreign state where the conviction took place ; 
and if in every case the warrants, depositions, statements, copies, 
x^rtificates, and judicial documents (as the case may be) are 
authenticated by the oath of some witness or by being sealed 
with the official seal of the minister of justice, or some other 
minister of state ; and all courts of justice, justices and magis- 
trates, shall take judicial notice of such official seal, and shall 
admit the documents so authenticated by it to be received in 
evidence without further proof." 

If the fugitive be charged with the violation of a law of a 
state or territory, his delivery will bo required to be made to the 
authorities of such state or territory. 

If the offense charged be a violation of a law of the United 
States (such as piracy, murder on board vessels of the United 
States, or in arsenals, or dock-yards, etc.), the delivery will be 
required to be made to the officers or authorities of the United 
•States. 

Where the requisition is made for an offense against the laws 
of a state or territory, the expenses attending the apprehension 
and delivery of the fugitive must be borne by such state or terri- 
tory. Expenses of extradition are defrayed by the United Statea 
only where the offense is against its own laws. 
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PB0VI8I0NAL ABLEST. 

Applications, both by telegraph and by letter, are frequently 
inade to this department for its intervention to obtain the arrest 
s^nd provisional detention of fugitives from justice in England, 
Scotland, or Ireland in advance of the presentation of the formal 
proofs upon which a demand for their extradition may be based. 
In 8Uoh cases the only manner in which the department can 
intervene is by informing the minister of the United States in 
London of the facts and instructing him to take the necessary 
ilieasnres. This the minister does by authorizing some one con- 
nected with the legation to make complaint on oath before a 
magistrate in accordance with the requirements of the British 
extradition act of 1870. The form of this complaint is hereto 
annexed as appendix 2. Attention is invited to its provisions, 
and especially to the statement deponent is required to make 
that he is informed and believes that a warrant has been issued 
in the foreign country for the arrest of the accused. This de- 
partment, when requested to intervene in such a case, should 
always be enabled to inform the minister that such a warrant 
has been issued, in order that the complaint before the British 
magistrate may be made in due form and without delay. 

INFOBMATION USED IN OFrAININO PROVISIONAL WARRANTS OF 
ARBBST IN THE UNrTED KINGDOM OF GREAT BRrTAIN ANI> 
IRELAND. 

Jfstropoliian | The Infobmation of 
Police Districty > 
To wit. ) 

of taken on oath this day of in the year 

of our Lord one thousand eight hundred and , at the 

Bow street police court, in the county of Middlesex, and within 

the metropolitan police district, before me, the undersigned, one 

of the magistrates of the police courts of the metropolis, sitting^ 

at the police court aforesaid. 

Who Satih that 

late of is accused (or convicted of) the commission of the- 

crime of within the jurisdiction of , and now^ 

sqspected of being in the United Kingdom. I make this appli-- 

cation on behalf of the government. 
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I produce 

I am informed and verily believe that a warrant .has 

been issued in for the arrest of the accused ; and that the 

said government will demand h . . . extradition in due course, 
and that there are reasonable grounds for supposing the accused 
may escape during the time necessary to present the diplomatic 
* requisition for h . . . surrender, and I therefore pray that a pro- 
visional warrant may issue under the provisions of 33 and 34 Y. 
c. 52, s. 8. 

Sworn before me, the day and year first above mentioned, 
at the police court aforesaid. 



Extradition Forma 
L 12. 

INFORlfATION. 



HAWAIIAN ISLANDS. 

Concluded December SO, 184^; Hatifications exchanged at Hon- 
olulu August ^4^ 1860; Proclaimed November 9, 1850, 

Article XIV. 

The contracting parties mutually agree to surrender, upon 
official requisition to the authorities of each, all persons who, 
being charged with the crime of murder, piracy, arson, robbery, 
forgery, or the utterance of forged paper, committed within the 
jurisdiction of either, shall be found within the territories of the 
other ; provided that this shall only be done upon such evidence 
of criminality as, according to the laws of the place where the 
person so charged shall be found, would justify his apprehension 
and commitment for trial, if the crime had tliere been com- 
mitted. And the respective judges and other magistrates of the 
two governments shall have authority, upon complaint made 
under oath, to issue a warrant for the apprehension of the person 
80 charged, that he may be brought before such judges or other 
magistrates respectively, to the end that the evidence of crimin- 
ality may be heard and considered ; and if, on such hearing, the 
evidence be deemed sufficient to sustain the charge, it shall be 
the duty of the examining judge or magistrate to certify the same 
to the proper executive authority, that a warrant may issue for 
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the snirender of such fugitive. The expense of such apprelien- 
Bion and delivery shall be borne and defrayed by the party who 
makes the requisition and receives the fugitive. 

HAWAII. 

February 20, 1889, Mr. Merrill made the following report : 

Sib. — ^Referring to department circular of November 26, 

1888, respecting international extradition, I have the honor to 

inform you that the subject, so far as it relates to the kingdom 

of Hawaii, is fully discussed in the case of John W. McCarthy, 

decided by the supreme court of Hawaii, in February, 1886, and 

as in that decision all the laws of the kingdom and rules of the 

government appertaining to the subject of extradition, are quoted 

and commented on by all the judges, I enclose copies of the same 

as the best authoritative information for the department in the 

matter. 

The only conventional obligation of the government of 

Hawaii to extradite is with the United States, and is contained 

in article XIV of the treaty with the United States, ratified 

August 19, 1850. 

1 have, etc., 

Gko. W. Merrill. 

[Inclosure 1— Hawaiian Gazette, Tuesday, February 16, 1886.] 

Supreme Court of the Hawaiian Islands. — In the matter of John 
W. McCarthy. Tuesday, February 9th. Before Judd, C. J., 
McCuUy and Preston, JJ. 
Opinion of the court by Preston, J.: 

On the 25th day of January last an information was laid by 

'attorney general before the chief-justice, alleging that John W. 

; McCarthy was guilty of the crime of embezzlement as a public 

•oflBcer (clerk of the supreme court of the state of California), and 

that the grand jury for the city and county of San Francisco 

had, on the 15th day of January, found a true bill of indictment 

in the superior court of the said city and county against the said 

McCarthy for such crime, and that a warrant had been issued 

from the said court for the apprehension of the said McCarthy, 

and that said McCarthy had left San Francisco and was then 

residing in Honolulu, and that a requisition for the surrender of 
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the said McCarthy, under the hand of the governor of the stat^ 
of California and the great seal of the state, had been sent to 
His Majesty's government, and praying for an order from the 
chief justice for the arrest of the said McCarthy, in order thathfr 
might be delivered to the oflScer sent to receive him. 

The chief justice thereupon caused a warrant to be issued,, 
under which McCarthy was arrested and brought before hifr 
honor on the 26th. 

The attorney general appeared on behalf of the prosecution. 

Mr. Whiting appeared for the prisoner and pleaded to the 
jurisdiction on the grounds — 

1st. That the warrant issued sets forth no crime or accusation 
of crime. 

2ncl. That the crime for which extradition is sought is "embez- 
zlement," and that " embezzlement " committed in a foreign 
country, viz., the United States, is not an offense or crime for 
which a person can be extradited. 

3rd. That the demand for extradition is made through the 
governor of the state of California, and that there is no authority 
in law for said governor to make such demand. 

4th. That the affidavit and complaint are made by the 
attorney general of this kingdom, and that the attorney general 
can not properly or legally make such complaint or be complain- 
ant herein. 

The chief justice overruled the pleas, and on February 1st the 
case came up for hearing and evidence was introduced. It con- 
sisted of — 

1. A request by George Stoneman, governor of the state of 
California, attested by the secretary of state of Califomia,^ 
under the great seal of the state, dated the 16th of January, 
1886, to " His Koyal Highness the king of the Hawaiian Islands,'^ 
for the apprehension and delivery to one Joseph Bee, who ia 
duly authorized to receive him, of one John W. McCarthy, who 
stands charged with the crime of embezzlement committed 
within the county of San Francisco. 

2. Copy of an indictment in the superior court of the city 
and county of San Francisco, state of .California, against the 
said John W. McCarthy, in which he is accused by the grand 
jury of the city and county of San Francisco with the crime of 
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euibezzleinent, in that he was on or about the 28th day of Feb- 
rnarjy 1885, the dnly elected, qualified, and acting clerk of the 
snpreme court of the state of California, and by virtue of his 
trust as such officer there came into his possession and control 
($550) five hundred and fifty dollars of the property of the 
state of California, and which he, at the city and county of San 
Francisco, on the 28th of February, 1885, willfully, unlawfully, 
fraudulently, and feloniously, did appropriate to his own use, 
contrary to the due and lawful execution of his said trust and 
contrary to the form, etc., of the statute, etc. This is signed by 
J. N. E. Wilson, district attorney, endorsed a " true bill " by E. 
M. Burns, foreman of the grand jury, and certified by Jas. J. 
Flynn, the clerk of the superior court, as having been presented 
in open court by the foreman of the grand jury, and filed as a 
record of said court on the 15th of January, 1886. 

3. Copy of a bench-warrant issued on the indictment by 
order of the court, and attested by Jas. J. Flynn, the clerk, 
dated the 15th of January, 188C, for the arrest forthwith of 
said John W. McCarthy. 

4. Original affidavit or return of William Broughton, a 
police officer of the city and county of San Francisco, that he 
received the annexed warrant for the arrest of John W. Mc- 
Carthy, and that he made diligent search for him, etc., and avers 
upon information and belief that he has fled from justice in the 
state of California, and has taken refuge in the kingdom of 
Hawaii. This is sworn to before a deputy clerk of the superior 
court. These three last papers, to wit, the indictment, bench- 
warrant, and affidavit of William Broughton, are certified to by 
Jas. J. Flynn, clerk of the said superior court, under the said 
seal of the said court, as a full and complete exemplification of 
the papers and proceedings in the case of The People of the 
State of California v. J. W. McCarthy. The genuineness of 
this certificate and signature is attested by M. A. Edmunds, pre- 
siding judge of the superior court of the city and county of 
San Francisco, and this is in turn certified to and authenticated 
by Jas. J. Flynn, clerk as aforesaid. The genuineness of the 
seals and of the signatures of Judge Edmunds and Jas. J. 
Flynn, the clerk, were proved to the satisfaction of the chief 
justice by competent evidence. The testimony of Joseph Bee, 

9 
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a police officer of the city and county of San Francisco, was 
taken, that he knew the John W. McCarthy, tlien in conrt, to be 
the John W. McCarthy who was in February, 1886, clerk of the 
supreme conrt of the state of California, and who is charged in 
the indictment with embezzlement of public funds. Evidence 
of the statutes of California as to the constitution and jnrisdic- 
tion of the superior court of California, the functions of the 
grand jury, the nature of an indictment found by it, the nature 
of the crime of embezzlement, etc., was also given. 

The chief justice rendered his decision (which is on file) on 
the 4th of February, and thereupon certified to His Majesty's 
minister of foreign affairs, that — 

" The chief justice now finds that the above-named John W. 
McCarthy is charged with the crime of embezzlement commit- 
ted by him as a public officer of the state of California and en- 
trusted with the custody of public funds belonging to said state 
while such officer ; 

^^ That said crime constitutes a felony by the laws of said 
state of California and is a crime within the meaning of section 
449 of the Civil Code of the Hawaiian Islands; 

''That the evidence adduced on the hearing aforesaid is suf- 
ficient to sustain the charge madie against the said John W. Mc- 
Carthy, and that the said John W. McCarthy is a fugitive from 
justice." 

On receipt of tliis certificate the minister of foreign affairs 
issued his warrant for the arrest and surrender of the accnsed. 

The accused having been arrested, he applied to Mr. Jnstice 
Preston, in chambers, on the 5th inst, for a writ of JujibeaB 
corpiL8j which was granted, and on the same day the accnsed was 
produced before such justice and his detention justified under 
the minister's warrant. At the request of the parties the judge 
<Iischarged the writ jp7*o forma in order that an immediate ap- 
])eal might be taken, and the accused was remanded in custody. 

The appeal came on for hearing on the 6th inst., and was 
argued by Mr. Whiting for the appellant and the attorney gen- 
eral contra. 

The following points were taken by counsel for the appel- 
lant : 

" 1. That the state of California is not a sovereign power and 
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therefore this governmont can not recojs^nize its demand for 
petitioner's extradition. 

2. Oar treaty and intercourse is all with the United States 
and no person can or should be delivered up to the officers of 
any of its component parts, unless the demand therefor be made 
by the government of the United States at Washington. 

3. The papers upon which the demand is made are in them- 
fielves insufficient to warrant a delivery upon a demand from 
Washington, and a fortiori from California, in this, that the 
paper purporting to be a bench-warrant is not issued under the 
t$eal of the superior court of the city and county of San Fran- 
-cisco and is therefore void there and eirerywhere. 

4. That the crime of embezzlement is not one mentioned in 
the treaty, and even if the demand were made by the govern- 
ment of the United States, this government should not give up 
petitioner, because the maxim enimieratio unius eat exclusio 
-oMeriua applies to a treaty. 

5. That there is no evidence to warrant his arrest and deliv- 
ery under our law. 

6. That there is no evidence that he is a fugitive from jus- 
tice and therefore he should not be delivered up, as only fugi- 
tives from justice can be so delivered. 

7. That this government can only deliver up petitioner to 
the properly authorized agent of the United States of America, 
and Joseph Bee, who is named in the warrant, has no autliority 
whatever from that government. 

8. The court on habeas corpus enquires into the exercise of 
executive discretion when the right of personal liberty is involved. 

9. This government is not observing a due respect to the 
United States when it treats one of the states in all respects as 
though it were a sovereign power. 

10. From the warrant of arrest and the affidavit of the attor- 
ney general it appears that the crime alleged to have been com- 
mitted by John W. McCarthy, for which he is sought to be 
extradited, is that of "embezzlement." That embezzlement, 
committed in a foreign country, viz., the United States, is not 
an offense or crime for which John W. McCarthy can be extra- 
dited.. 

11. That the demand for extradition is made through the 
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governor of the state of California. That there is no anthoritjr 
in law for said governor to make this demand/' 

The case was elaborately presented by the learned counsel 
and the following authorities inter alia were cited in support of 
his contentions : Bishop's Cr. L., sea 23, 196, 25 ; U. S. v. Lan- 
caster, 2 McLean, 431 ; Cohen v, Virginia, 6 Wheat., 264; Spear 
on Extradition, pp. 5, 116, 117, 196, 383, 61 ; Opinions of Atty. 
Genl., vol. 7, p. 6, vol. 6, pp. 91, 85, 431 ; Holmes v. Jennison, 14 
Peters, 640 ; The People ex rel. Barlow v. Curtis, 50 N. Y., 
821; Respublica v. Longchamps, 1 Dall., 120; Re Wong Sow, 
8 Haw., 503. A treaty is a supreme law of the land. Foster v. 
Nelson, 2 Pet., 253; Wheat. Int. Law, 93, 94; Short's Case, la 
S. and R., 134 ; in re Washburne, 4 John Ch. R, 106 ; Remarks 
of Taney, C. J., Rhode Island v. Massachusetts, 14 Peters, 458. 

The attorney general contended that the Hawaiian govern- 
ment might under the authority of section 449 of the civil code 
and by international law, although not bound to do so, surrender 
the accused, notwithstanding ^^embezzlement" was not a crime 
included in the treaty with the United States. 

By trb Court: The iSrst point we have to consider is, 
whether the minister of foreign affairs has authority by law to 
issue his warrant to surrender the petitioner. 

It is a disputed question among writers on international law 
as to how far a sovereign state is obliged to deliver up persons 
charged with the commission of crimes in a foreign coontry.* 
But it is nowhere held that the government of a sovereign state^ 
may not in its discretion deliver up such fugitives from justice 
on requisition made by a friendly government. 

If there be a treaty, of course the contracting states are bound 
to deliver up persons accused of the commission of crimes men- 
tioned in the treaty, but it does not, in our opinion, follow that 
states are precluded from surrendering persons accused of other 
crimes than those specified. 

The treaty between this government and the United States 
was ratified in August, 1850, and by it the contracting powers 
mutually agreed to surrender upon ofiScial requisition to the 
authorities of each, " all persons who, being charged with the 
crimes of murder, piracy, arson, robbery, forgery, or the utter- 
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^nce of forged paper, committed within the jnrisdiction of either, 
«hall be fonnd withia the territories of the other." 

In the case of Anson Wing, the opinion of the attorney 
^neral (Cashing) was cited by counsel for petitioner. The 
attorney general says: '^It is the settled political doctrine 
of the United States that, independently of special compact, no 
state is bonnd to deliver np fngitives from justice of another 
state." '' It is true, any state may, in its discretion, do this as a 
matter of international comity toward the foreign state, bat all snch 
discretion is of inconvenient exercise in a constitational rcpablic, 
organized as is the Federal Union," etc And similar opinions 
have been given by other attorney generals of the United States 
and there is no doabt that the practice of the government of the 
United States and of Great Britain has in general been in ac- 
-cordance with the policy stated by Mr. Cashing. 

Bat in the case of Argaelles, the government of the United 
States did seize and sarrender to the Spanish government, with 
which there was no extradition treaty, the person accascd of 
crime. It is true Mr. Spear, p. 16, says it was nothing bat legal 
kidnapping, tint the government exercised its discretion. 

Bat the case nnder consideration stands, as we think, on 
higher grounds than any previously mentioned. 

The legislature of this kingdom, by one of its first laws after 
the recognition of its independence and sovereign rights, adopted 
the principle that it is the duty of the state to surrender fngitives 
from justice. By article lY, section 1, of the second act of 
Kamehameha the 3rd, '' An act to arrange the executive depart- 
ments of the Hawaiian Islands," it is enacted : 

" The governors, upon receiving information from the minis- 
ter of the interior that any person, any alien, fleeing from the 
jastice of a foreign country on account of crime committed 
therein, is lurking in their respective islands, evading justice, 
and that formal demand has been made for his surrender by the 
representatives of such foreign country, or in case no demand 
has been made, that a public proclamation has been issued against 
«uch fugitive and a reward offered for his appreliension and sur- 
render, shall have power, and it shall be their duty to issue a 
warrant for his. or her apprehension." 
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By a sabseqaont part of the same act relating to the office of 
the minister of foreign relations, it is enacted : 

'^The minister of foreign relations, npon information in 
writing from the minister of the interior that an alien fugitive 
from justice has been arrested within the jurisdiction of this 
kingdom, and is in custody of the marshal pursuant to section 
third, article 3, chapter fourth of the first part of this act, shall 
give immediate notice of such arrest to the accredited represen- 
tative of the nation to which said fugitive belonged, if there be 
one near this government; and he shall, through such represen- 
tative, tender such fugitive to the nation whose subject or citizen 
he is, claiming at the same time the costs and expenses incurred 
by his apprehension, removal, confinement and surrender." 

The statute also provides that in case the accredited repre- 
sentative shall decline to accept the surrender, the fugitive may 
be expelled the kingdom, the policy of the government being 
to deny the right of asylum to criminals. 

The civil code was compiled and became law in 1859, and by 
it the following clauses were substituted for those before set 
out: 

''§449. The representative judges and magistrates of the 
Ikingdom shall have authority, upon complaint made under oath^ 
'to issue a warrant for the apprehension of any person charged 
with the commission of a crime in any foreign country, that he 
may be brought before such judges, or other magistrates respec- 
tively, to the end that the evidence of criminality may be beard 
and considered ; and if, on such hearing, the evidence be deemed 
sufficient to sustain the charge, it shall be the duty of the ex- 
amining judge or magistrate to certify the same to the minister 
of foreign affairs, that he may issue a warrant for the surrender 
of such fugitive." 

"§451. The warrant of the minister of foreign affairs, di- 
recting the surrender of any fugitive from justice, shall be bind- 
ing upon all officers of His Majesty's government, in anywise 
having the custody of such fugitive. 

"§452. 'Every fugitive from justice may be retained in 
prison after his surrender until a suitable opportunity occurs for 
his removal at the expense of the officer to whom he is surrend- 
ered." 
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So that it appears to the court there can be no question as to 
the right of His Majesty's government to surrender a* fugitive 
criminal. 

And, indeed, a very distinguished statesman (P. S. Mancini) 
maintains that ''the duty of surrendering such fugitives is 
founded in natural right as a debt due to justice, and conse- 
quently does not depend for its existence either on the fact of a 
treaty or on the condition of reciprocity." (See American Law 
Review, November-December, 1885, p. 955.) 

The legislature having, according to our view, provided for 
the surrender of such fugitives, and His Majesty's government 
having exercised its discretion by the minister of foreign af- 
fairs issuing his warrant for the surrender of the petitioner, it is 
not within our province to review the exercise of such discre- 
tion, except so far that we must see there is a proper legal basis 
to sanction the act of the minister ; and this brings us to the 
consideration of the remainder of the points urged on behalf of 
the petitioner. 

The requisition is made by the governor of the state of Cali- 
fornia, and it is contended he has no power to make such a re- 
quisition by the laws and constitution of the United States. 

However this may be, and without binding the court to decide 
as we now do in any case which may hereafter come before it, 
we hold in the case now before us that, the minister resident of 
the United States having requested the intervention of His 
Majesty's government, the ground taken for the petitioner is not 
sustainable. 

With respect to the points touching the want of evidence to 
warrant the arrest of the petitioner, we are of opinion that if 
the petitioner was charged with the crime before a magistrate 
having power only to commit the accused for trial, and to issue 
his warrant for the arrest of the accused for examination, the 
evidence would undoubtedly be insufficient to make even 2l prima 
facie case, and the petitioner would be entitled to his discharge. 
But here an indictment has been found by a grand jury, from 
which we must assume that sufficient evidence was adduced to 
warrant the placing of the petitioner upon his trial. 

Article 7 of our constitution, as to the right of an accused 
to have witnesses against him produced face to face, only applies 
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tu persons put upon their trial npon indictment before the 
courts of this kingdom. 

It is enough that a reasonable presumption of guilt is appar- 
ent, and tlie production of an indictment found charging the 
crime is sufficient. (Spear, p. 291.) 

With regard to the sufficiency of the bench warrant, we 
think it would have been more regular to have forwarded the 
original ; but the copy is certified by the proper authority, and 
it purports to be issued under the seal of the court, and we 
think that the objections are not well taken. 

The only remaining point is whether the petitioner is a fugi- 
tive from justice. The petitioner claims that by the law of the 
state of California (Political Code, § 853) he is entitled to be 
absent from the state for sixty days, and that consequently he is 
to be treated, not as a fugitive from justice, but as a person law- 
fully traveling wherever he may please. 

We cannot adopt this view, and we think the authorities of 
the state of California have repudiated such a construction by 
taking the measures they have. The affidavit of the officer 
entrusted with the warrant for the arrest of the petitioner is dis- 
tinct and specific. He says '^ sought for him at his last known 
place of residence and at his place of business in the market 
place and at the exchange and that he could not find said J. W. 
McCarthy, and deponent deposes and avers, npon his information 
and belief, that the said J. W. McCarthy has fled from justice 
in the state of California and taken refuge in the kingdom of 
Hawaii. " We therefore are of opinion it is sufficiently proven 
that the petitioner is a fugitive from justice. 

We therefore dismiss the petition and remand the petitioner 
to the custody of the marshal. Costs to be paid by the peti- 
tioner. 

JuDD, C. J. — In addition to the opinion of the court I wish 
to say that as the crime charged against the prisoner (embezzle- 
ment of public funds in a foreign country) is not one of the 
crimes for which, by the treaty between the United States and 
this kingdom, his extradition could be demanded, the procedure 
to obtain his surrender is not to be governed by the provisions 
of the treaty. It is quite true that if the surrender of a fugitive 
should be demanded as of right under the treaty, this govern- 
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ment would be justified in refusing to comply with it, unless the 
Klemand came from the executive representing the sovereignty 
of the foreign state. 

In the case before us the request of the United States minis- 
ter that the prisoner be surrendered to the agent of the state of 
California is sufficient. The liberty of residents in this king- 
<lom is fully protected by the statute law, which requires a judi- 
<;ial examination into the proof of criminality against them and 
a judgment as to its sufficiency as a prerequisite to their being 
extruded from this kingdom. If it were not for this statute, and 
a resident of this kingdom was attempted to be sent abroad to be 
tried for a crime not extraditable under a treaty, the act of the 
executive in arresting him and holding him for surrender would 
be without law. In such a case the courts would be authorized 
to interfere by haheoM corpus. 

The policy of this country, as evidenced by the statute of 
1846, which authorized the arrest of an alien fugitive from jus- 
tice and his tender to the accredited representative of the coun- 
try to which the fugitive belongs, though no demand for his 
surrender be made, and the present statute passed in 1859, is 
certainly against making our shores the asylum for foreign crim- 
inals. Many of the dicta quoted from cases in courts of the 
United States where the policy is said to bo against the surren- 
der of fugitives, except under treaty obh'gations, would have no 
application here. 

MoCuLLY, J. — The eleven points made by the learned coun- 
sel for the petitioner cover everything that can be urged on his 
behalf. But in my view he seriously misapprehends the status 
of the case with reference to article XIV of the American treaty, 
^iid with reference to treaty stipulations generally. 

It is seen by the citations made in the opinion of the court 
from the organic laws of 1846, the first systematic laws of this 
kingdom, that a full and liberal provision was made against the 
<;ontingency that the island kingdom might become a resort for 
fugitives from justice. Such might be arrested upon merely the 
formal demand of a resident foreign representative, or furtlier 
upon the mere knowledge that public proclamation had been 
issued against a fugitive, and be held in custody of the author- 
ities until surrendered to the representative of the foreign gov- 
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ernment from whoso jurisdiction he had fled. These statntes con- 
tain no provisions for judicial examination of the grounds foi* 
issuing a warrant. The order proceeds immediately from the 
executive. Furthermore, so careful was the legislation of that 
time that persons guilty of crime in other countries should not 
sojourn hero that it is provided that even if the representative of 
the foreign power refuses to accept the surrender, the offender 
may be delivered up for transportation to any armed vessel of his 
nation. 

These provisions of law were made prior to any treaty stipu- 
lations concerning extradition, although treaties recognizing the 
sovereignty and civilization of the kingdom had been made with 
France and Great Britain. 

The statutes of 1846 being the law of the kingdom, the treaty 
with the United States embracing article XIV, providing for 
extradition, was ratified in August, 1850. There are obvious 
reasons why the treaty should be narrower in its terms than the 
Hawaiian statute. It was of reciprocal obligation, binding the 
United States to restore like offenders upon like terms to the 
Hawaiian government. 

It is a universal rule in extradition treaties to speojfy the 
extraditable offenses. What is agreed upon becomes obligatory 
and the claim is of right, not depending upon international 
comity nor upon the statutes of the state upon which the demand 
is made. The United States could have entered into no treaty 
giving extradition in the broad terms of the Hawaiian statute of 
1846, while there were very good reasons of policy for this 
kingdom to offer the statute to the powers of the world, and 
there could be no implication that the American treaty curtailed 
the effect of it by specifying the offenses for which the United 
States would extradite to Hawaii, and vice versa. 

In this state of law and treaty the civil code, repealing and 
superseding the acts of 1846, was passed May, 1859. Section 
449 specifies no offenses. "A crime " is the only designation of 
the subject on which the statute moves. The mode of proceed- 
ing only is changed. There is no appearance of modification 
due to the American treaty which had been in operation nearly 
ten years. The wise policy of maintaining a statute which would 
surrender to the justice of foreign powers a wider class of offend- 
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^r8 than was stipnlated by treaty appears to have still obtained. 
ZEnacted after the treaty it is independent of it, and I see no 
reason to hold that the treaty abridges the law. This view 
^lisposes of one series of the petitioner's objections. 

As to the form of the demand. Undoubtedly the state of 
Oalifornia can not maintain diplomatic relations, with this or any 
other foreign power, unless, which I am not informed abont, she 
is included among the states which the republic of Mexico by 
treaty with the United States permits to make extradition de- 
mandsdirectly upon her. But here the United States minister 
adopts and presents this request, which is not a demand — only 
treaty stipulations are demandable — that this government will 
put iu operation its own statute. In this view it seems to me 
nothing more is needed. Indeed the statute requires only "com- 
plaint made under oftth " before any magistrate by whomsoever 
may be credible and have a proper relation to the case to put it 
in motion. Query : Why could not officer Bee, without the 
request of the governor of California, and without the request of 
the United States minister, have demanded a warrant for 
the apprehension ? These requests, tlio one and the other, are 
highly influential, but I do not perceive that they are essential to- 
the operation of the statute. The authority of officer Bee to 
receive him without special autlu)rization is, however, a different 
thing from making the complaint. 

Now, was the evidence of criminality sufficient to sustain the 
charge? Doubtless, this court upon review in habeas corpvs of 
the sufficiency of evidence, will be held by all the constitutional 
provisions guaranteeing the rights of personal liberty and of trial 
upon evidence of witnesses produced face to face, both for the 
defense and prosecution, which rights belong to all persons being 
for any time within our jurisdiction. 

Without referring to the authorities given in the opinion of 
the court, I cite only the result expressed in Spear's Law of 
Extradition, p. 40, in these words : '' The general rule of evi- 
dence adopted in the extradition treaties of the United States is,, 
that the charge of criminality on which the demand for deliv- 
ery is based must be supported by such evidence as would justify 
the apprehension and commitment for trial of the person accused,^ 
if the alleged offense had been committed in the country oa 
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Mrhich the demand is made." This rale as to treaties may be 
adopted for action under our statute. We have before ns in this 
ease evidence of criminal proceedings commenced in the conrt 
of California. An indictment has been found by at least twelve 
grand jurors acting upon sworn testimony. A bench warrant 
has issued thereon for his arrest, and the service thereof has been 
defeated only by the departure of the petitioner from the 
country. The case has reached the stage of probable cause and 
apprehension already in California. "Evidence of criminality" 
required by section 44:9 can not be taken to mean conviction of 
^uilt. Mr. McCarthy is not to be tried here. He is wanted 
to be tried in California. The proofs oflEered here satisfy me 
that there is no infringement of personal right in rendering him 
for such trial. On the other hand it would be unreasonable to 
require more. There is a clear distinction between a mere 
-^charge or accusation and a commitment or indictment found. 
If there were only the first, it would be proper to require here 
-evidence of probable cause on which a commitment for trial 
might be made. We are certified that this has already been 
done. If our statute does not apply to this case it is not easy to 
-see what it was intended to accomplish. 

Kegarding the jurisdiction of the court to inquire into the 
•discretion of the executive in this proceeding it seems to me that 
when we have determined that the issue of the certificate to the 
minister of foreign affairs was well based on the statute, we have 
-done all that belongs to us. Upon such certificate given we are 
not to advise him to issue his warrant, and certainly are not 
to advise him not to issue it. 



HAYTI. 

•Concluded November 3, 1864, ^^ JSatifioations exchanged at 
Washington, May 22^ 1865 / Proclaimed July 6, 1865. 

Article XXXVIII. 

It is agreed that the high contracting parties shall, on requi- 
sitions made in their name, through the medium of their re- 
spective diplomatic agents, deliver up to justice persons who. 
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dug charged with the crimes enumerated in the followin<r 
irticlc, committed within the jurisdiction of the requiring party^ 
^aball seek an asylum or shall be found within the territories of 
"^be other: Provided, That this shall be done only when the 
zfsLCt of the commission of the crime shall be so established as to 
jnstify their apprehension and commitment for trial, if the 
<3rime had been committed in the country where the persons so 
^UH5U8ed shall be found; in all of which the tribunals of said 
ooantry shall proceed and decide according to their own laws. 

Abticlb XXXIX. 

Persons shall be delivered up, according to the provisions of 
'C^his treaty, who shall be charged with any of the following 
^^srimes, to wit: murder, (including assassination, parricide, infan- 
ticide, and poisoning,) attempt to commit murder, piracy, rape, 
forgery, the counterfeiting of money, the utterance of forged 
^aper, arson, robbery, and embezzlement by public officers, or by 
;per8ons hired or salaried, to the detriment of their employers, 
"xvhen these crimes are subject to infamous punishment 

Abticlb XL. 

The surrender shall be made, on the part of each country,. 
only by the authority of the executive thereof. The expenses 
^^f the detention and delivery, effected in virtue of the preeed- 
Xng articles, shall be at the cost of the party making the demand. 

Abticlb XLI. 

The provisions of the foregoing articles relating to the ex- 
tradition of fugitive criminals shall not apply to offenses com-^ 
knitted before the date thereof, nor to those of a political char- 
sicter. Neither of the contracting parties shall be bound to de-> 
Xiver up its own citizens under the provisions of this treaty. 
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ITALY. 

Concluded March SSy 1868; Ra/tificationa exoha/nged at Wash- 
ington^ Septemher 17 ^ 1868; Prodavmed September SO, 1868, 

Article I. 

The goyernment of the United States and the government 
of Italy matnallj agree to deliver up persons who, having been 
convicted of or charged with the crimes specified in the follow- 
ing article, committed within the jarisdiction of one of the con- 
tracting parties, shall seek an asjlum or be found within the ter- 
ritories of the other : Provided, That this sliall only be done 
upon such evidence of criminality as, according to the laws of 
the place where the fugitive or person so charged shall be found, 
would justify his or her apprehension and commitment for trial, 
if the crime had been there committed. 

Article IL 

Persons shall be delivered up who shall have been convicted 
of, or be charged, according to the provisions of this conven- 
tion„with any of the following crimes. 

1. Murder, comprehending the crimes designated in the 
Italian penal code by the terms of parricide, assassination, pois- 
oning, and infanticide. 

2. The attempt to commit murder. 

3. The crimes of rape, arson, piracy, and mutiny on board a 
ship, whenever the crew, or part thereof, by fraud or violence 
against the commander, have taken possession of the vessel. 

4:. The crime of burglary, defined to be the action of breaking 
and entering by night into the house of another with the intent 
to commit felony ; and the crime of robbery, defined to be the 
action of feloniously and forcibly taking from the person of 
another goods or money, by violence or putting him in fear. 

5. .The crime of forgery, by which is understood the utter- 
ance of forged papers, the counterfeiting of public, sovereign, or 
government acts. 

6. The fabrication or circulation of counterfeit money, either 
coin or paper, of public bonds, bank-notes, and obligations, and 
in general of any title and instrument of credit whatsoever, the 
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ounterfeiting of seals, dies, stamps, and marks of state and pub- 
lic administrations, and the utterance thereof. 

7. The embezzlement of public moneys, committed within 
^hc jurisdiction of either party, by public officers or depositaries. 

8. Embezzlement by any person or persons hired or salaried, 
'^o the detriment of their employers, when these crimes are sub- 
ject to infamous punishment. 

Abtiole III. 

The provisions of this treaty shall not apply to any crime or 
^ofiFense of a political character, and the person or persons de- 
^livered up for the crimes enumerated in the preceding article 
^hall in no case be tried for any ordinary crime, committed pre- 
^vionsly to that for which his or their surrender is asked. 

Article IV. 

If the person whose surrender may be claimed, pursuant to 
^he stipulations of the present treaty, shall have been arrested 
:for the commission of offenses in the country where he has 
nought an asylum, or shall have been convicted thereof, his extra- 
dition may be deferred until he shall have been acquitted, or 
iiave served the term of imprisonment to which he may have 

>>een sentenced. 

Article V. 

Requisitions for the surrender of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
parties, or in the event of the absence of these from the country 
^^r its seat of government, they may be made by superior con- 
sular officers. If the person whose extradition may be asked for 
Khali have been convicted of a crime, a copy of the sentence of 
t;he court in which he may have been convicted, authenticated 
^nder its seal, and an attestation of the official character of the 
judge by the proper executive authority, and of the latter by the 
-minister or consul of >;ho United States or of Italy, respectively, 
«hall accompany the requisition. When, however, the fugitive 
«hall have been merely charged with crime, a duly authenticated 
mopj of the warrant for his arrest in the country where the crime 
^nay have been committed, of the depositions upon which such 
^warrant may have been issued, must accompany the requisition 
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as aforesaid. The preBidcnt of the United States, or the proper 
executive anthority in Italy, may then issne a warrant for the 
apprehension of the fugitive, in order that he may be brought 
before the proper judicial authority for examination. If it 
should then be decided that, according to law and the evidence, 
the extradition is due pursuant to the treaty, the fugitive may 
be given up according to the forms prescribed in such cases. 

Abticlb VI. 

The expenses of the arrest, detention, and transportation of 
the persons claimed, shall be paid by the government in whose 
name the requisition shall have been made. 

Artiolb VII. 

This convention shall continue in force during five (5) years- 
from the day of exchange of ratifications ; but if neither party 
shall have given to the other six (6) months' previous notice of 
its intention to terminate the same, the convention shall remain 
in force five years longer, and so on. 

GONYBNTION FOB THB BXTRADITION OF OBDONALS FUGITIVB FBOM: 
JUSTICE, BEING ADDITIONAL ABTIOLB TO THB OONVBNTION OF 
MABCH 28, 1868. 

Concluded January ^1^ 1869 ; Hatijicatians exchcmged at Wash- 
ington May 7, 1869 ; Proclaimed May 11, 1869. 

It is agreed that the concluding paragraph of the second ar- 
ticle 9f the convention aforesaid shall be so amended as to read 
as follows : 

8. Embezzlement by any person or persons hired or salaried^ 
to the detriment of their employers, when these crimes are sub- 
ject to infamous punishment according to the laws of the United 
States, and criminal punishment according to the laws of Italy.. 



ITALY. 145 

8UPPLEHBNTABT CONVENTION TO THE CONVENTION OF MARCH 

23,1868. 

'oncl/uded June 11^ 1881^; Ratifications exchanged at Washing- 
tan April ^j, 1885; Proclaimed April U, 1886. 

Article I. 

The following paragraph is added to the list of crimes on 
account of which extradition may be granted, as provided in 
article II of the aforesaid convention of March 23, 1868 : 

0. Kidnapping of minors or adults, that is to say, the deten- 
"C^ion of one or more persons for the purpose of extorting money 
from them, or their families or for any other unlawful purpose. 

Article II. 

The following clause shall be inserted after article Y of the 
siforesaid convention of March 23, 1868 : 

Any competent judicial magistrate of either of the two ' 
^3onntrie8 shall be authorized after the exhibition of a certificate 
«gned by the minister of foreign affairs (of Italy) or the secre- ' 
t;ary of state (of the United States) attesting that a requisition 
lias been made by the government of the other country to secure 
"the preliminary arrest of a person condemned for or charged 
"with having therein committed a crime for which, pursuant to 
this convention, extradition may be granted, and on complaint 
<laly made under oath by a person cognizant of the fact, or by a 
<]iplomatic or consular officer of the demanding government, 
l)eing duly authorized by the latter, and attesting that the afore- 
said crime was thus perpetrated, to issue a warrant for the arrest 
of the person thus inculpated, to the end that he or she may be 
brought before the said magistrate, so that the evidence of his 
or her criminality may be heard and considered ; and the person 
t:hn8 accused and imprisoned shall from time to time be remanded 
t;o prison until a formal demand for his or her extradition shall 
te made and supported by evidence as above provided ; if, how- 
ever, the requisition, together with the documents above pro- 
^vided for, shall not be made, as required, by the diplomatic rep- 
:^e8entative of the demanding government, or, in his absence, by 
^i consular officer thereof, within forty days from the date of the 
•sirrest of the accused, the prisoner shall be set at liberty. 

10 
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Article III. 

These supplementary articles shall he considered as an integral -Kl .1 
part of the aforesaid original extradition convention of March 28, 

1868, and together with the additional article of January 21, 

1869, as having the sanie value and force as the convention itself, 
and as destined to continue and terminate in the same manner. 

ITALY. 

December 31, 1888, Mr. Stallo made the following report: 

Sir — I have the honor to acknowledge the receipt of your 
circular letter of the 26th of November, 1888, and in answer to 
the questions therein propounded to me, to report : 

1st. That the Italian government does not, as a general rule, 
extradite fugitives from justice in the absence of a conventional 
obligation, althougli the old Piedmontese government has occa- 
sionally extradited foreigners who had taken refuge within its 
territory as a matter of comity. The Italian government does 
not surrender its own citizens, and in a late case (that of Salva- 
tore Paladini) has refused to surrender an Italian subject, even 
although in the extradition treaty of March 23, 1868, between 
Italy and the United States, there is no article expressly except- 
ing the citizens or subjects of either of the contracting states 
from the operation of the treaty. 

2nd. Before the formal requisition for the surrender of a 
a fugitive from justice, accompanied with the evidences of crime 
relied upon to obtain extradition, has been received, a provisional 
arrest and detention of the fugitive may be granted either upon 
a written or telegraphic communication by the demanding gov- 
ernment ; but to that end a diplomatic requisition is necessary, 
which must contain a statement of the facts constituting a case 
of urgency. The term during which the fugitive can be pro- 
visionally detained is not limited by law. 

3rd. Warrants of arrest are issued by the executive, that is, 
in fact, by the department of grace and justice, to which all 
requisitions are sent by the foreign oflSce. If a warrant for pro- 
visional arrest has been issued a new warrant is required after 
the receipt of the formal requisition. The warrant of arrest is 
issued upon the strength of the documents evidencing the guilt 
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of the accnsed wliich accompany the requisition, and no com- 
plaint before the judicial authorities is required. No arrest can 
be secured on complaint before judicial authorities without prior 
-application to the executive. 

4th. The charge against the fugitive, so far as it is evidenced 
by the documents accompanying the requisition, is, in the first 
instance, examined by the department of grace and justice, 
^nd thereupon, upon the application of the fugitive or at the 
instance of the government may be referred to the judicial tri- 
bunal of the province in which the arrest has been made. But 
the action of such tribunal is simply advisory and not binding 
•on the executive. All papers to be presented to the judicial 
authorities are first submitted to the executive, i, e., to the 
<lepartment of grace and justice, by the foreign office. 

5th. Papers upon which the demand for extradition is 
founded are required to be authenticated by the department of 
•state of the demanding government. 

6th. The question of extradition is finally decided by the 
foreign ofiice upon the advice of the department of grace and 
Justice, and notice of the decision is given to the demanding 
government through the same channels through which the 
requisition was transmitted. 

7th. Seizure of the property and eflPects of the fugitive may 
be secured in an action at law upon the complaint of the 
<]emanding government or of the party injured, but such pro- 
perty and effects are not, as a rule, delivered to the demanding 
^government. 

8th. The delivery of an extradited fugitive takes place at 
the frontier with the understanding that the fugitive be taken 
out of the country as soon as practicable. 

9th. The right of transit across the territory of Italy of 
•criminals surrendered by a third state to a foreign government 
may be conceded by the Italian government as a matter of 
oomity ; but owing to the peculiar geographical position of the 
kingdom of Italy no such concession appears as yet to have 
been applied for. 

10th. The expenses of extradition are to be paid by the 
•demanding government. 

In compliance with the instructions of the department, I 
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send herewith, under separate cover, a duplicate copy of the- 

new penal code of Italy, which is to take eflEect on the 30th of 

Jnne, 1889; and also inclose a translation of articles 4 to 8^ 

Book First, Title I, relating to extradition. I have not as yet 

been able to procure a collection of the treaties relating to extra- 

dition between Italy and foreign powers, but will forward the- 

same as soon as it is obtained. 

I have the honor, etc., 

J. B.Stallo. 

[Inclosure. — Translation.] 

Extract from the new penal code approved by the Chamber of Deputies and the- 
Boyal Senate of the Kingdom of Italy, promulgated on the £8th of Jfovember^ 
and to take effect on the SOth of Jane, 1889, 

Book First. — Title I. 

Art. 4. No one can be punished for crimes committed with- 
out the territory of the kingdom except in cases expressly pro- 
vided for by law. 

Art. 5. A citizen or foreigner who, in a foreign territory,, 
commits a crime against the security of the state, or is guilty of 
counterfeiting the seal of the state or of coin having legal currency 
within the kingdom, or of evidences of public debt or credit,, 
such crime being punishable by imprisonment for a term exceed- 
ing five years, is tried and punished according to law. 

He may be tried and punished according to Italian law evea 
although he has already been tried and punished in the country 
where the crime was committed, but in such case allowance is 
made for the punishment already incurred. 

Art. 6. A citizen who, in other cases than those indicated m 
the preceding article, commits a crime in a foreign country 
which, according to the laws of that country, is punishable by 
imprisonment for a term of not less than three years, is tried 
whenever found within the kingdom and punished according to- 
the provisions of the more lenient of the laws of the two 

countries. 

If the crime be punishable with imprisonment of less dura- 
tion, the person committing the crime cannot be proceeded 
against except on complaint of the party injured or on tha 
request of the foreign government. 
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Art. 7. A foreigner who, in cases other than those indicated 
in article 5, commits a crime in a foreign country to the injury 
-of an Italian citizen or of the state, which crime, according to 
the laws of the state where it was committed, is punishable with 
imprisonment for a term of not less than three years, is tried 
whenever found within the kingdom, and punished according to 
•the milder law of the two states ; and in case the crime is pun- 
ishable with imprisonment of less duration, the person guilty of 
it is proceeded against only upon the complaint of the party 
injured. 

A foreigner found within the kingdom may be tried and 
punished according to the milder law prevailing in either of the 
countries, for a crime committed abroad to the injury of a for- 
eigner, even if such crime, according to the laws of the state 
^vhere it was committed, is punishable with imprisonment for 
not less than three years upon concurrence of the following con- 
•ditions : 

Ist. That the crime is one of those covered by the treaty of 
•oxtradition, or an offense against the law of nations, against a 
person, against property, against public faith, against good mor- 
als or the peace of families, or in the nature of a fraudulent 
bankruptcy ; 

2nd. That no extradition has taken place of the party guilty 
-of the crime to the government of the country in which the 
-crime was committed, or to that whereof he is a citizen. 

The government may expel the foreigner from the kingdom, 
in the cases provided by law, without trial or after trial and 
punishment. 

Abt. 8. Excepting in the cases provided for by the second 
paragraph of art. 6 persons charged with crime are not tried : 

Ist. If according to the law either of Italj^ or of the country 
^where the crime was committed, the penal action is barred by 
i:he statute of limitations ; 

2nd. If the crime, according to the first paragraph of art. 9, 
is not such as to justify extradition ; 

3rd. If the person charged with the crime has been tried and 
-acquitted in the foreign country; or, having been tried and found 
^ilty, has suffered the punishment inflicted upon him ; or if the 
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sentence pronounced against him is barred by the statute of lim-^ 
itations. 

Art. 9. The extradition of an Italian citizen to a foreign 
government is forbidden. 

The extradition of a foreigner is never allowed for political 
or similar crimes. 

The extradition of a foreigner can not be o£fered or conceded 
except by order of the king's government, and after previous 
judgment of the judicial authority of whose jurisdiction the 
foreigner is subject. 

Nevertheless, whenever a demand of extradition is made^ 
the competent authority may order the provisional arrest of 
foreigner. 




JAPAN. 

Concluded April 29, 1886 ; liatijiccUiona exchcmged at 
September ^7, 1886 ; Proclaimed ^ovemier 5, 1886. 

Article I. 

The high contracting parties engage to deliver up to eacl> 
other, under the circumstances and conditions stated in the pres- 
ent treaty, all persons, who being accused or convicted of one of 
the crimes or offenses named below in Article II, and committed 
within the jurisdiction of the one party, shall be found withiiv 
the jurisdiction of the other party. 

AliTICLE II. 

1. Murder, and assault with intent to commit murder. 

2. Counterfeiting or altering money, or uttering or bringing- 
into circulation counterfeit or altered money ; counterfeiting cer- 
tificates or coupons of public indebtedness, bank notes, or other 
instruments of public credit of either of the parties, and the- 
utterance or circulation of the same. 

3. Forgery or altering, and uttering what is forged or altered. 

4. Embezzlement or criminal malversation of the public- 
funds, committed within the jurisdiction of either party, by pub- 
lic officers or depositaries. 
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5. Robbery. 

G. Burglary, defined to be the breaking and entering by night- 
time into the house of another person with the intent to commit 
a felony therein ; and the act of breaking and entering the house 
of another, whether in the day or night-time, with the intent to 
commit a felony therein. 

7. The act of entering, or of breaking and entering, the 
offices of the government and public authorities, or the offices of 
banks, banking-houses, savings-banks, trust companies, insurance 
or other companies, with the intent to commit a felony therein. 

8. Perjury, or the subornation of perjury. 

9. Rape. 

10. Arson. 

11. Piracj' by the law of nations. 

12. Murder, assault with intent to kill, and manslaughter, 
committed on the high seas, on board a ship bearing the flag of 
the demanding country. 

13. Malicious destruction of, or attempt to destroy, railways, 
trams, vessels, bridges, dwellings, public edifices, or other build- 
ings, when the act endangers human life. 

Article III. 

If the person demanded be held for trial in the country on 
which the demand is made, it shall be optional with the latter to 
grant extradition or to proceed with the trial : Provided^ That, 
unless the trial shall be for the crime for which the fugitive is 
claimed, the delay shall not prevent ultimate extradition. 

Article IV. 

If it be made to appear that extradition is sought with a view 
to try or punish the person demanded for an offense of a political 
character, surrender shall not take place ; nor shall any person 
surrendered be tried or punished for any political offense com- 
mitted previously to his extradition, or for any offense other 
than that in respect of which the extradition is granted. 

Article V. 

The requisition for extradition shall be made through the 
diplomatic agents of the contracting parties, or, in the event of 
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the absence of these from the coantry or its seat of government, 
bj superior consular officers. 

If the person wiiose extradition is requested shall have been 
convicted of a crime, a copy of the sentence of the court in which 
he was convicted, authenticated under its seal, and an attestation 
of the official character of the judge by the proper executive 
authority, and of the latter by the minister or consul of the 
United States or of Japan, as the case may be, shall accompany 
the requisition. When the fugitive is merely charged with 
crime, a duly authenticated copy of the warrant of arrest in the 
country making the demand and of the depositions on which 
such warrant may have been issued, must accompany the requi- 
sition. 

The fugitive shall be surrendered only on such evidence of 
criminality as according to the laws of the place where the fugitive 
or person so charged shall be found, would justify his apprehen- 
sion and commitment for trial, if the crime had been there com- 
mitted. 

Abtiolb VI. 

On being informed by telegraph or other written communi- 
cation through the diplomatic channel, that a lawful warrant has 
been issued by competent authority upon probable cause for the 
arrest of a fugitive criminal charged with any of the crimes 
enumerated in article II of this treaty, and, on being assured 
from the same source that a request for the surrender of such 
criminal is about to be made in accordance with the provisions 
of this treaty, each government will endeavor to procure so far 
as it lawfully may the provisional arrest of such criminal, and 
keep him in safe custody for a reasonable time, not exceeding 
two months, to await the production of the documents upon 
which the claim of extradition is founded. 

Article VII. 

Neither of the contracting parties shall be bound to deliver 
up its own citizens or subjects under the stipulations of this con- 
vention, but they shall have the power to deliver them up if in 
their discretion it be deemed proper to do so. 
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Abtiole VIII. 

The expenses of the arrest, detention, examination and trans- 
portation of the acensed shall be paid by the government which 
iias requested the extradition. 

Abtiole IX. 

The present treaty shall come into force sixty days after the 
exchange of the ratifications thereof. It may be terminated by 
-either of them, bnt shall remain in force for six months after 
tiotice has been given of its termination. 

JAPAN. 

January 19, 1889, Mr. Hubbard made the following report: 

Sib — ^I have the honor to acknowledge the receipt of your 
•circular instruction, dated November 26, 1888, asking for certain 
information on the subject of international, extradition as prac- 
ticed by the government to which I am accredited. 

I had the honor in my dispatch No. 370, dated August 29, 
1887, to enclose to the department the law of Japan on the sub- 
ject of extradition, and this law, with the treaty of extradition 
between the United States and Japan, answers all the questions 
propounded in the circular instruction, except one or two, 
which have been answered for me by the Japanese foreign 
oflGice. 

Japan has no treaty of extradition with any other country 
•except the United States, and no law on the subject of extradi- 
tion has been passed since the law referred to above as having 
1)een sent to the department of state, and which I have the honor 
^gain to enclose for the convenience of the department. 

The Japanese government will extradite in the absence of a con- 
irentional obligation, on condition of reciprocity, and the matter 
is in the absolute discretion of the government. 

In regard to the questions in section 4 of the circular instruc- 
tion, I beg to refer the department to sections 15 and 16 of the 
inclosed law, with the explanation that while the public procur- 
ator makes a report to the minister of justice in every case of 
extradition, the report is not binding on the minister of justice 
^ho finally decides the extradition. 
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The government will deliver np extradited criminals at the 
frontier, that is, on board ship. 

When the right of transit across the territory of Japan i» 
granted for criminals sarrendorcd by a third state to a foreign 
government, the criminal dnring such transit is in the custody 
of Japanese officers. 

I have, etc., Richabd 13. Hubbard. 

[IncloBure. — Translation.] 
ExiradiHon of oriminaU regtUatians, 

We hereby give our sanction to the regulations for the extra- 
dition of fugitive criminals, and order the same to be promul- 
gated. 

[His Imperial Majesty's Sign Manual.] 
[Privy Seal.] 

Dated the 3rd day of the 8th month of the 20th year of 
Meiji. 

(Countersigned) Count Ito HiROBunr, 

President of the Cabinet, 
Count Inouye Kaobu, 

Minister for foreign affairt. 

Count Yamada Akiyoshi. 
Imperial ordinance No, 4X, 

REGULATIONS FOB THE EXTRADITION OF FUGITIVE CBIMINALS. 

Art. L In these regulations the term " treaty power "" 
means a foreign power with which the empire of Japan has or 
may hereafter have an extradition treaty. 

The term "extradition crime" means one of the crimes or 
oflfenses mentioned in an extradition treaty with a treaty power. 
The term "fugitive criminal" means any person not a Japanese 
subject who is accused or convicted of an extradition crime com- 
mitted within the jurisdiction of any treaty power, who lias 
taken or is suspected of having taken or being about to take- 
refuge within the jurisdiction of the empire of Japan. 

It shall also include Japanese subjects : 

1. If the extradition treat}^ between the empire and the^ 
demanding-treaty power provides for the mutual surrender of 
their respective subjects or citizens. 
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2. If the extradition treaty makes the sarrender of subjeeta 
or citizens discretionary, and the demanding-treaty power shall 
liSLve signified its readiness to reciprocally surrender its subjecta 
or citizens under similar circumstances. 

Abt. IL Whenever the extradition of a fugitive criminal i& 
requested by a treaty power, and steps are to be taken with a 
^iew to his surrender, the provisions of the regulations shall be 
complied with. 

Abt. III. A fugitive criminal shall not be surrendered ii> 
the following cases : 

1. If the offense in respect of which his surrender is requested 
*!is of a political character. 

2. If he satisfactorily prove that the requisition for his sur- 
o^nder has in fact been made with a view to try or punish him 
:for an offense of a political character. 

Abt. IY. A fugitive criminal who lias been accused of som& 

offense within Japanese jurisdiction, not being the offense for 

which his surrender is requested, or who is undergoing sentence 

in Japan, shall not be surrendered until after he has obtained 

his discharge by expiration of his sentence or otherwise. 

Abt. Y. a fugitive criminal shall be liable to be appre- 
hended and surrendered to a treaty power for an extradition 
crime committed before the conclusion of the treaty with such 
power. 

Abt. YL A fugitive criminal shall also be liable to be appre- 
hended and surrendered for an extradition crime although the 
Japanese courts may have concurrent jurisdiction over such 
crime, if, in the opinion of the minister of justice, the ends of 
justice will be subserved by such surrender. 

Abt. YII. All warrants of an*e6t issued under these regula* 
tions shall be enforceable in all parts of the empire. 

Abt. YIII. If a fugitive criminal is claimed by two or more 
treaty powers, on account of crimes committed within their jur- 
isdiction, the surrender shall be made according to priority of 
demand, unless an agreement to the contrary be made between 
the treaty powers making the requisition. 

Abt. IX. The minister of justice may, upon the request of 
the minister for foreign affairs, order one or more head public 
procurators {joseki kenji) to issue a warrant for the provisional 
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arrest of a fagitive criminal according to Form I, to these regula- 
tions annexed. 

Snch reqaest should only be made by the minister for for- 
eign affairs after he has received information in writing or by 
telegraph from a treaty power through the proper channel that a 
warrant has been issued for the arrest of the criminal, and an 
•assurance that his surrender will be requested in. due form. 

Art. X. When any person has been apprehended under a 
warrant of provisional arrest he shall be discharged from custody 
unless a requisition for surrender shall be made within a reason- 
-able time, not exceeding two months. Such discharge shall not, 
'however, prevent the subsequent arrest and surrender of any 
person so apprehended. 

When a requisition for surrender of a person held under a 
warrant of provisional arrest has been made, a warrant of arrest 
in accordance with Form II, annexed, shall be issued and the 
warrant of provisional arrest shall be returned. 

Art. XI. Subject to the exception in article IX provided 
for, no person shall have been arrested with a view to extradition 
until a requisition shall have been made through the channel 
named in the treaty under which extradition is claimed, in man- 
ner following : 

1. In the case of a person accused, the requisition shall be 
accompanied : 

(a) By an authenticated copy of the warrant of arrest pur- 
porting to have been issued by a duly authorized official of the 
•<;ountry in which the acts charged against the accused are alleged 
to have been committed ; and 

(h) By authenticated copies of the depositions or statements 
on which such warrant of arrest was issued. 

2. In the case of a person convicted, the requisition shall be 
•accompanied by a copy of the sentence of the court in which he 
was convicted, authenticated under its seal. 

Art. XII. Upon receipt of a requisition for surrender, the 
minister for foreign affairs shall, if the case is one falling under 
^n extradition treaty, transmit the requisition, with its accom- 
panying documents, to the minister of justice. 

The minister of justice shall, upon their receipt, and if he 
-considers there be due cause, order the head public procurator 
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of any place where the fugitive criminal is believed to be, or ia. 
oxpected to come, to issue a warrant for his arrest. 

Art. XIII. A head public procurator, upon receipt of the 
order from the minister of justice, in article XII mentioned, 
shall issue a warrant of arrest. Such warrant shall be according* 
to Form II, to these regulations annexed. 

Abt. XIV. When the person claimed shall have been appre- 
hended, whether provisionally or otherwise, he shall be brought 
before the head public procurator who issued the warrant, or the 
head public procurator within whose district he has been appre- 
hended. 

Such procurator shall immediately inform the minister of 
justice of such arrest. 

The minister of justice shall cause to be forwarded to him so- 
soon as may be practicable, unless the discharge of the person 
arrested shall have been ordered, a copy of the requisition for- 
surrender and the documents accompanying the original requisi- 
tion. 

Abt. XV. In the case of a person accused, the head public^ 
procurator before whom he is brought shall take evidence with 
respect to the identity of the accused and the genuineness and. 
authenticity of the documents accompanying the requisition for 
surrender ; and he may, if he deems such documents insufScient, 
take additional evidence as to the criminality of the accused. In. 
case of a person convicted, the head public procurator shall limit 
himself to obtaining evidence of identity and proof of sentence, 
having been passed by a competent court of the treaty power 
claiming his extradition. 

Abt. XVI. When the head public procurator has completed 
his enquiry he shall forward a copy of the same to the minister- 
of justice together with his opinion as to the course that should 
be pursued. He shall also at the same time return the copy of 
the requisition for surrender and the documents accompanying- 
it. The minister of justice shall, upon receipt of such report 
from the head public procurator, either issue a warrant of sur- 
render, according to Form III, to these regulations annexed, or 
order that the person arrested be discharged. 

Abt. XVII. No fugitive criminal shall be detained for more; 
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than two months after ho shall havo been arrested in accordanco 
with a warrant of arrest. 

Art. XVIII. The minister of justice shall issue a warrant of 
«arrendor only in the following cases : 

1. In the case of a person accused of an extradition crime, 
provided the evidence of criminality appears to him sufficient, 
according to the law of Japan, to justify his committal for trial 
if the crime or o£fense of which he is accused had been committed 
in Japan. 

2. In the case of a person convicted, if he is satisfied that the 
person has been convicted by a competent court. 

Art. XIX. Persons convicted by judgment in default {in 
iHmtumaciam) shall, for the purpose of these regulations, and 
unless it be otherwise stipulated by the treaty with the treaty 
power demanding the extradition, be considered as persons 
accused, and not as persons convicted. 

Art. XX. When any person arrested has been discharged, 
or when a warrant for his surrender has been issued, the minister 
of justice shall return to the minister of foreign afiaira the requi- 
sition for surrender and its accompanying documents along with 
a short statement of the course taken and the reasons therefor. 

Art. XXI. No person shall be detained after the issue of a 
warrant of surrender for more than one month. If he be not 
conveyed out of the Japanese empire within that time, he shall 
be discharged from custody, unless good cause be shown to the 
contrary. 

Art. XXII. All articles seized which were in the possession 
of the person to be surrendered at the time of his apprehension 
shall, unless for good reason to the contrary, be given up to the 
person or persons who receive him when the extradition takes 
place. 

Art. XXIII. The minister of justice may, upon request of 
the minister for foreign aflEairs, authorize the passage through 
the territory or the territorial waters of Japan of any person 
who has been surrendered by one foreign power to another. 

Such request should only be made by the minister for for- 
eign affairs, after receiving an application through the proper 
channel from the government to which the surrendered person 
is being conveyed, accompanied by a duly authenticated copy of 
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"the warrant of surrender, and in the absence of treaty stipula- 
^ioD6 on the subject between the empire of Japan and the gov- 
ernment making the application, an assurance tliat, under sim- 
'5Iar circumstances, said government would reciprocally authorize 
^he conveyance through its territory or territorial waters of per- 
jsons surrendered by third powers to the empire of Japan. 



LUXEMBURG. 

-Concluded October S9, 1883; liatiji^iations exchanged at Berlin^ 
July 14^ 188^; Proclaimed Augtist 12, 188 ^^ 

Abticle I. 

The government of the United States and the government 
of Luxemburg mutually agree to deliver up persons who, hav- 
ing been charged as principals or accessories, with or convicted 
of any of the crimes and offenses specified in the following 
article, committed within the jurisdiction of one of the con- 
tracting parties, shall seek an asylum or be found within the ter- 
ritories of the other: Provided^ That this shall only he done 
upon such evidence of criniiiuility as, accor(lin<r to the laws of 
the place where the fugitive or the person so charged shall be 
found, would justify his or her apprehension and coniinitincnt 
for trial if the crime had been there coininitted. 

Artk^lk IL 

Persons shall be delivered up who shall have been convicted 
of or be charged, according to the provisions of the convention, 
with any of the following crimes: 

1**. Murder, comprehending the crimes designated in the 
penal code of Luxemburg by the terms of parricide, assassina- 
tion, poisoning and infanticide ; 

2°. The attempt to commit murder; 

3^. Bape, or attempt to commit rape, bigamy, abortion ; 

4®. Arson; 

6®. Piracy or mutiny on shipboard whenever the crew or 
part thereof shall have taken possession of the vessel by fraud 
or violence against the commander ; 
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a^. The crime of burglary defined to be tlie act of breaking^ 
and entering by night into the honse of another with the intent 
to commit felony ; and the crime of robbery, defined to be the- 
act of feloniously and forcibly taking from the person of 
another money or goods by violence or putting him in fear;, 
and the corresponding crimes punished by the laws of Luxem- 
burg under the description of thefts committed in an inhabited 
house by night and by breaking in, by climbing or forcibly ; and 
thefts committed with violence or by means of threats. 

7°. The crime of forgery by which is understood the utter- 
ance of forged papers, and also the counterfeiting of public^ 
sovereign or governmental acts ; 

8°. The fabrication or circulation of counterfeit money^ 
either coin or paper, or of counterfeit public bonds, coupons of 
the public debt, bank-notes, obligations, or, in general, anything- 
being a title or instrument of credit; the counterfeiting of 
seals and dies, impressions, stamps, and marks of state and pub- 
lic administrations and the utterance tliereof ; 

9®. The embezzlement of public moneys committed within^ 
the jurisdiction of either party by public officers or depositaries; 

10°. Embezzlement by any person or persons hired or salaried 
to the detriment of their emploj-ers, when the crime is subject to- 
punishment by the laws of the place where it was committed ; 

11°. Willful and unlawful destruction or obstruction of rail- 
roads which endangers human life; 

12°. Reception of articles obtained by means of one of the- 
crimes or offenses provided for by the present convention. 

Extradition may also be granted for the attempt to commit 
any of the crimes above enumerated, when such attempt is pun- 
ishable by the laws of both contracting parties. 

Abticle III. 

A person surrendered under this convention shall not be tried 
or punished in the country to which his extradition has been 
granted, nor given up to a third power for a crime or offense not 
provided for by the present convention and committed previously 
to his extradition, until he shall have been allowed one month to- 
leave the country after having been discharged ; and, if he shall 
have been tried and condemned to punishment, lie shall be allowed 
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•one month after having 8n£fered his penalty or having been par- 
doned. 

He may however be tried or punished for any crime or oflfense 
provided for by this convention committed previous to his extra- 
dition, other than that which gave rise to the extradition, and 
notice of the purpose to so try him, with specifications of the 
offense charged, shall be given to the government which sur- 
rendered him, which may, if it think proper, require the pro- 
duction of one of the documents mentioned in article 7 of this 
convention. 

The consent of that government shall be required for the 
extradition of the accused to a third couutry ; nevertheless such 
consent shall not be necessary when the accused shall have asked of 
his own accord to be tried or to undergo his punishment, or when 
he shall not have left within the space of time above specified 
the territory of the country to which he has been surrendered. 

Article IV. 

The provisions of tin's convention shall net be applicable to 
persons guilty of any political crime or oflFcnse or of one con- 
nected with such a crime or offense. A person who has been 
surrendered on account of one of the common crimes or offenses 
mentioned in article 2, shall consequently in no case be prose- 
cuted and punished in the state to which his extradition has been 
granted on account of a political crime or offense committed by 
him previously to his extradition or on account of an act con- 
nected with such a political crime or offense, unless he has been 
at liberty to leave the country for one month after having been 
tried, and, in case of condemnation, for one month after having 
suffered his punishment or having been pardoned. 

An attempt against the life of the head of a foreign govern- 
ment or against that of any member of his family, when such 
attempt comprises the act either of murder or assassination or of 
poisoning, shall not be considered a political offense or an act 
connected with such an offense. 

Article V. 

Neither of the contracting parties shall be bound to deliver 
up its own citizens or subjects under the stipulations of this con- 
vention. 

11 
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Abtiolb VI. 

If the person whose surrender may be claimed parsnant to 
the Btipalations of the present treaty shall have been arrested for 
commission of offenses in the conntry where he sought an asy- 
lum, or shall have been convicted thereof, his extradition may 
be deferred until he shall have been acquitted, or have served the 
term of imprisonment to which he may have been sentenced. 

Article VIL 

Requisitions for the surrender of fugitives from justice shall 
always be made through a diplomatic channel. 

If the person whose extradition may be asked for shall have 
been convicted of a crime or offense, a copy of the sentence of 
the court in which he may have been convicted, authenticated 
under its seal and attestation of the official character of the judge 
by the proper executive authority ; and of the latter by the min- 
ister or consul of the United States or by the minister or consnl 
charged with the interests of Luxemburg, respectively, shall 
accompany the requisition. When, however, the fugitive shall 
have been merely charged with crime, a duly authenticated copy 
of the warrant for his arrest in the country where the crime may 
have been committed, and the depositions upon which such war- 
rant may have been issued, must accompany the requisition as 
aforesaid. The president of the United States or the proper 
authority ih Luxemburg may then issue a warrant for the appre- 
hension of the fugitive, in order that he may be brought before 
the proper judicial authority for examination. If it should then 
be decided that, according to the law and the evidence, the extra- 
dition is due pursuant to the treaty, the fugitive may be given up 
according to the forms prescribed in such cases. 

■ 

Article VIII. 

The expenses of the arrest, detention and transportation of 
the persons claimed shall be paid by the government in whose 
name the requisition has been made. 

Article IX. 

Extradition shall not be granted in pursuance of the proviso 
ions of this convention, if legal proceedings or the enforcement 
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■of the penalty for the act coramitted by the person claimed, has 
become barred by limitation, according to the laws of the coun- 
try to which the requisition is addressed. 

Abtiole X. 

All articles found in the possession of the accused party and 
obtained through the commission of the act with which he is 
charged, or that may be used as evidence of the crime for which 
his extradition is demanded, shall be seized if the competent 
authority shall so order, and shall be surrendered with his per- 
son. 

The rights of third parties to the articles so found shall 
nevertheless be respected. 

Article XI. 

The present convention shall take effect thirty days after the 
-exchange of ratifications. 

It may be terminated by either of the contracting parties, but 
shall remain in force for six months after notice has been given 
for its termination. 



MEXICO. 

Concluded December 11^ 1861' Ratifications exchanged at 
Mexico May W, 1862; Proclaimed June W, 1862. 

Article I. 

It is agreed that the contracting parties shall, on requisitions 
made in their name, through tlie medium of their respective dip- 
lomatic agents, deliver up to justice persons who, being accused 
of the crimes enumerated in article third of the present treaty, 
<;ommitted within the jurisdiction of the requiring party, shall 
seek an asylum, or shall be found within the territories of the 
other : Provided^ That this shall be done only when the fact of 
the commission of the crime shall be so established as that the 
laws of the country in which the fugitive or the person so 
accused shall be found, would justify his or her apprehension 
and commitment for trial if the crime had been there committed. 
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Article II. 

In the case of crimes committed in the frontier states ob ter^ 
ritories cf the two contracting parties, requisitions may be^ 
made through their respective diplomatic agents, or through thfr 
chief civil authority of said states or territories, or through such 
chief civil or judicial authority of the districts or counties border- 
ing on the frontier as may for this purpose be duly authorized by 
the said chief civil authority of the said frontier states or terri- 
tories or when, from any cause, the civil authority of such state 
or territory shall be suspended, through the chief military officer 
in command of such state or territory. 

Article III. 

Persons shall be so delivered up who shall be charged, accord- 
ing to the provisions of this treaty, with any of the foUowing^ 
crimes, whether as principals, accessories, or accomplices, to witi 
Murder, (including assassination, parricide, infanticide, and pois- 
oning;) assault with intent to commit murder; mutilation ; piracy;, 
arson ; rape ; kidnapping, defining the same to be the taking and 
carrying away of a free person by force or deception ; forgery,, 
including the forging or making, or knowingly passing or put- 
ting in circulation counterfeit coin or bank-notes, or other paper 
current as money, with intent to defraud any person or persons;, 
the introduction or making of instruments for the fabrication of 
counterfeit coin or bank-notes, or other paper current as money; 
embezzlement of public moneys ; robbery, defining the same to be 
the felonious and forcible taking from the person of another of 
goods or money to any value, by violence or putting him in fear;, 
burglary, defining the same to be breaking and entering into 
the house of another with intent to commit felony; and the 
crime of larceny of cattle, or other goods and chattels, of the* 
value of twenty-five dollars or more, when the same is committed 
within the frontier states or territories of the contracting parties.. 

Article IV. 

On the part of each country the surrender of fugitives from* 
justice irfiall be made only by the authority of the executive* 
thereof, except in the case of crimes committed within the limits, 
of the frontier states and territories^ in which latter case the sur- 
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mder may be made by the chief civil authority thereof, or snch 
[obief civil or judicial authorities of the districts or counties bor- 
JDg on the frontier as may for this purpose be duly author- 
by the said chief civil authority of the said frontier states or 
itories, or if, from any cause, the civil authority of such state 
territory shall be suspended, then such surrender may be made 
the chief military officer in command of such state or 

[-Mnritory. 

Abtiolb V. 

AU expenses whatever of detention and delivery effected in 
-TJrtae of the preceding provisions shall be borne and defrayed 
^ >7 the government or authority of the frontier state or territory 
11 whose name the requisition shall haye been made. 

^ Article VI. 

The provisions of the present treaty shall not be applied in 

17 manner to any crime or offense of a purely political char- 

r, nor shall it embrace the return of fugitive slaves, nor the 

lliliTery of criminals who, when the offense was committed, shall 

^^Te been held in the place where the offense was committed in 

Ihe condition of slaves, the same being expressly forbidden by 

[. le constitution of Mexico ; nor shall the provisions of the pres- 

it treaty be applied in any manner to the crimes enumerated 

the third article committed anterior to the date of the 

'.change of the ratifications hereof. 

Neither of the contracting parties shall be bound to deliver 

•up its own citizens under the stipulations of this treaty. 

Article VII. 

This treaty shall continue in force until it shall be abrogated 
l^y the contracting parties, or one' of them ; but it shall not be 
•abrogated except by mutual consent, unless the party desiring to 
-abrogate it shall give twelve months' previous notice. 

MEXICO. 

The following cases bearing on procedure in Mexico are 
tSLken from the records of the department of state : 

May 19, 1883, Mr. Morgan, minister of the United States at 
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the City of Mexico, was instructed by telegraph to ask 
for the arrest of one Vincent, charged with embezzlement of 
public moneys in the United States. Mr. Morgan preferred the 
request. In reply the Mexican minister of foreign affairs said 
that it would be useless to telegraph an order for Vincent's arrest, 
since no description of him was furnished nor any information 
of his whereabouts. He also adverted to the fact that the treaty 
did not authorize the arrest of a fugitive upon telegraphic request 
prior to the receipt of the formal requisition. Subsequently a 
description of Vincent was furnished and on the 2nd of Jnly,^ 
1883, Mr. Morgan telegraphed to the department that on thfr 
preceding day the president of Mexico had instructed the gov- 
ernor of Coahuila, where Vincent was supposed to be, to arrest 
him and to detain him until the extradition papers were pre- 
sented. On the 5th of April, 1884, Mr. Morgan reported that 
the president of Mexico had ordered Vincent's surrender. 

On the 2nd of Julj^, 1884, Mr. Morgan reported to the depart- 
ment that, pursuant to his telegraphic instructions, he had 
requested the foreign office to direct the authorities at Monterey,. 
Nueva Leon, to hold one Morrison, charged with forgery at San 
Antonio, Texas, until the arrival of an application for his extra- 
dition, which was then on its way. The minister for foreiga 
affairs replied : " Having yesterday received a cablegram from 
Sefior Romero (Mexican minister at Washington) containing a 
similar application from the secretary of state at Washington, I 
immediately telegraphed the governor of Nueva Leon to order 
Morrison's detention." 

On July 12, 1884, Mr. Morgan enclosed a note from Mr. 
Fernandez, of July 9, saying that the governor of Nueva Leon 
had ordered Morrison's detention, and he hoped the documents^ 
would soon be transmitted. On August 5, 1884, Mr. Morgan 
reported that an order had been issued for his extradition. Mr. 
Morgan stated that on July 21 he received a note from the min- 
ister for foreign affairs announcing that the governor of Nueva. 
Leon had telegraphed that he would hold Morrison subject to the 
orders of the department of foreign affairs. This was before the^ 
legation had received the papers, which came on July 23. 

July 8, 1885, Mr. Jackson, minister of the United States in 
Mexico, reported making request in accordance with telegraphic 
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instrnctions for the arrest of one Hamilton, embezzler of public 
moneys, supposed to be at Paso del Norte. He assured the 
^Mexican government that the papers, warrant, and requisition 
i^rould go forward immediately. July 7, Mr. Mariscal, minister 
for foreign affairs, replied that he had sent the governor of 
Chihuahua the following telegram : 

^^The United States minister asks the detention of James A. 
Samilton, who must be in Paso del Norte ; he offers to furnish 
proofs which justify extradition. 

^^ Please order immediate imprisonment of Hamilton, con- 
snlting American consul as to his identity." 

Various requests of the minister of the United States, based 
on telegraphic instructions, are found for the provisional deten- 
tion of fugitives, pending the receipt of formal proofs. When 
8nch telegraphic instructions afforded information sufficiently 
definite for the identification and arrest of the accused, appro- 
priate orders have generally been issued. 

The regular course of procedure to obtain the extradition of 
a person in Mexico under the treaty between that country and 
the United States is to send a formal requisition, accompanied 
Avith the requisite evidences of criminality, to the legation in 
Mexico for presentation to the foreign office. If the evidences 
be found to be in due form and sufficient, the president orders 
the extradition. Upon receipt of this order the local authority 
proceeds to arrest the fugitive and to hand him over to tiie agent 
of the United States upon proof of the fugitive's identity. If 
the fugitive has already been arrested and such proof has been 
made, he is at once handed over to such agent. 

Except in case of offenses committed in frontier states and 
territories, as to which special provision is made in the treaty 
between the United States and Mexico, the surrender of a fugi- 
tive in the latter country can take place only upon the order of 
the president of the republic. 

Where certain fugitives, charged with forgery in the state 
of Missouri, fled to Mexico, carrying with them a large part of 
the proceeds of their crime, and were, upon proper demand and 
proof, ordered to be surrendered, it was also directed, upon the 
request of the United States, that ''the papers and other effects 
of the prisoners, which may serve for their conviction of the 
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crime of forgery of whicli they are accused," sbonld be deliv- 
ered to the agent of the United States who was authorized to 
receive the prisoners. [Mr. Bragg, IT. 8. Minister, to Depart- 
ment of State, 19 February, 1889, MSS. despatches from 
Mexico; case of Harrison and Samuels.] 



NETHERLANDS, 

Concluded June iP, 1887 ; liatijlcatione Exchanged May Sly 

1889; Proclaimed, June SI, 1889. 

Aeticlb I. 

The United States of America and his majesty the king of 
the Netherlands reciprocally engage to deliver up to justice all 
persons convicted of or charged with any of the crimes or offenses 
enumerated in the following article, committed within the respec- 
tive jurisdiction of the United States of America, orof theking- 
'dom of the Netherlands, exclusive of the colonies thereof, such 
; persons being actually within such jurisdiction when the crime 
or offense was committed, who shall seek an asylum or shall be 
found within the jurisdiction of the other, exclusive of the col- 
onies of the Netherlands : Provided, That this shall only be 
done upon such evidence of criminality as, according to the laws 
of the place where the fugitive so charged shall be found, would 
justify his apprehension and commitment for trial, if the crime 
or offense had been there committed. 

Abtiglb II. 

Persons shall be delivered up, according to the provisions of 
tliis convention, who shall have been charged with, or convicted 
of, any of the following crimes : 

1. Murder, including infanticide ; manslaughter. 

2. Kape, bigamy, abortion. 

3. Arson. 

4. Mutiny, and rebellion on shipboard by two or more pas- 
sengers against the authority of the commander of the ship, or 
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\)j the crew or part of the crew, against the commander or the 
chip's officers. 

5. Burglary ; or the corresponding crime in the Netherlands 
law under the description of thefts committed in an inhabited 
house by night, and by breaking in, by climbing, or forcibly. 

6. The act of breaking into and entering public offices or 
the offices of banks, banking-houses, savings-bank, trust-com- 
panies, or insurance companies, with intent to commit theft 
therein ; and also the thefts resulting from such act. 

7. Kobbery; or the corresponding crime punished in the 
^Netherlands law under the description of theft committed with 
violence or by means of threats. 

8. Forgery, or the utterance of forged papers including the 
forgery or falsification of official acts of the government or pub- 
Jic authority or courts of justice affecting the title or claim to 
money or property. 

9. The counterfeiting, falsifying or altering of money, whether 
coin or paper, or of instruments of debt created by national, state, 
provincial, or municipal governments, or coupons thereof, or of 
bank-notes, or the utterance or circulation of the same, or the 
-counterfeiting, falsifying or altering of the seals of state. 

10. Embezzlement by public officers. 

11. Embezzlement by any person or persons hired or salaried, 
to the detriment of their employers, when the offense is subject 
to punishment by imprisonment by the laws of both countries. 

12. Destruction or loss of a vessel on the high seas, or within 
the jurisdiction of the party asking the extradition, caused inten- 
tionally. 

13. Kidnapping of minors, defined to be the abduction or 
<letention of a minor for any unlawful end. 

14. Obtaining by false devices money, valuables or other per- 
sonal property, and the purchase of the same with the knowl- 
edge that they have been so obtained, when the crimes or offenses 
^re punishable by imprisonment or other corporal punishment 
by the laws of both countries. 

15. Larceny, defined to be the theft of effects, personal prop- 
•^rty, or money. 

16. Willful and unlawful destruction or obstruction of rail- 
roads, which endangers human life. 



.«■ 
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Extradition sliall also be granted for complicity in any of the 
crimes or offenses ennmeratcd in this article, provided that the 
persons charged wither convicted of such complicity may be 
punished as accessories with imprisonment of a year or more, by 
the laws of both countries. 

Extradition may also be granted for the attempt to commit 
any of the crimes above enumerated, when such attempt is punish- 
able with imprisonment of a year or more, by the laws of both 
contracting parties. 

Articlk III. 

The provisions of this convention shall not apply to any crime 
or offense of a political character, nor to acts connected with 
such crimes or offenses ; and no pereon surrendered under the 
provisions hereof shall in any case be tried or punished for a 
crime or offense of a political character, nor for any act connected 
therewith, committed previously to his extradition. 

Article IV. 

No person shall be tried or punished, after surrender, for 
any crime or offense other than that for which he was surrend- 
ered, if committed previous to his surrender, unless such crime^ 
or offense be one of those enumerated in Article II hereof. 

Article V. 

A fugitive criminal shall not be surrendered under the pro- 
visions hereof when, by lapse of time, he is exempt from prose- 
cution or punishment for the crime or offense for which the sur- 
render is asked, according to the laws of the country from 
which the extradition is demanded, or when his extradition is- 
asked for the same crime or offense for which he has been tried^ 
convicted or acquitted in that country, or so long as he is under^ 
prosecution for the same. 

Article VI. 

If the person whose extradition may be claimed pursuant to- 
the stipulations hereof, be actually under prosecution for a^ 
crime or offense in the country where he has sought asylum^ 
or shall have been convicted thereof, his extradition may h^^ 
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<^eferrcd nntil such proceediugs be terminated, and until such 
^sriminal shall be set at liberty in due course of law. 

Article VII. 

If the person claimed by one of tlie parties hereto shall also- 
l)e claimed by one or more powers, pursuant to treaty provis- 
ions on account of crimes committed within their jurisdiction^ 
«uch criminal shall be delivered in preference, in accordance 
with that demand which is the earliest in date. 

Article VIII. 

Neither of the contracting parties shall be bound to deliver 

up under the stipulations of this convention, its own citizens or 

subjects. 

Article IX. 

The expenses of the arrest, detention, examination and 
transportation of the accused shall be paid by the government 
which has preferred the demand for extradition. 

Article X. 

All articles found in the possession of the fugitive criminal 
at the time of his arrest, whicii were obtained through the com- 
mission of the act of which he is convicted or with which he is- 
charged, or which may be material as evidence in making proof 
of the crime, shall, so far as practicable according to the laws or 
practice in the respective countries, be delivered up with InV 
person at the time of surrender. Nevertheless, the rights. 
of third parties, with regard to all such articles, shall be duly 

respected. 

Article XI. 

Requisitions for the surrender of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
parties. In the event of the absence of such agents from the 
country, or its seat of government, requisition may be made by 
consular officers. 

When the person whose extradition shall have been asked, 
shall have been convicted of the crime, a copy of the sentence^ 
of the court in which he may have been convicted, authenti- 
cated under its seal and accompanied by an attestation of the 
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•oflScial character of the jadge by the proper authority, shall be 
iurnished. 

If, however, the fugitive is merely charged with crime, a 

"duly authenticated copy of the warrant of arrest in the country 

where the crime was committed, and of the depositions upon 

which such warrant may have been issued, shall be produced, 

•authenticated as above provided, with such other evidence or 

proof as may be deemed competent in the case. 

If, after an examination, it shall be decided, according to the 
Jaw and evidence, that extradition is due pursuant to this con- 
vention, the fugitive shall be surrendered according to the forms 
•of law prescribed in such cases. 

Akticlb XII. 

It shall be lawful for any competent judicial authority of 
the Unite^ States of America, upon production of a certificate 
issued by the secretary of state that request has been made by 
the government of the Netherlands for the provisional arrest of 
a person convicted or accused of the commission therein of a 
•crime extraditable under this convention, and upon legal com- 
plaint that such crime has been so committed, to issue his war- 
rant for the apprehension of such person. But if the formal 
requisition for surrender with the documentary proofs hereinbe- 
fore prescribed be not made as aforesaid, by the diplomatic 
agent of the demanding government, or, in his absence, by a 
Ksonsular officer thereof, within forty days from the date of the 
commitment of the person convicted or accused, the prisoner 
'filiall be discharged from custody. 

And, it shall be lawful for any competent judicial authority 
-of the Netherlands, upon production of a certificate issued by 
the minister of foreign affairs that request has been made by the 
-government of the United States for the provisional arrest of a 
person convicted or accused of the commission therein of a 
^rime extraditable under this convention, to issue his warrant 
for the apprehension of such person. But if the formal requi- 
sition for surrender with the documentary proofs hereinbefore 
prescribed be not made as aforesaid by the diplomatic agent of 
the demanding government, or, in his absence, by a consular 
•oflSicer thereof, within forty days from the date of the arrest of 
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the person convicted or accused, the prisoner shall be dischargee^ 
from custody. 

Abtiole XIIL 

The present convention shall take effect on the twentietli day 
after its promulgation in the manner prescribed by the laws of' 
the respective countries. On the same day the conventioa. 
entered into by the two contracting parties on the 22nd day or 
May, 1880, shall be abrogated and annulled. But the present, 
convention shall be held to apply to crimes enumerated in the^ 
former convention and committed prior to its abrogation and 
annulment. And as to other crimes, the present conventiou^ 
shall not be held to operate retroactively. 

After the present convention shall have gone into operation,, 
it shall continue until one of the two parties shall give to thc^ 
other six months' notice of its desire to terminate it. 

This convention shall be ratified, and the ratifications shalF 
be exchanged at Washington or The Hague as soon as possible. 

In testimony whereof the respective plenipotentiaries have- 
signed the present convention, in duplicate, and have hereunto^ 
affixed their seals. 

Done at the city of Washington the second day of June in. 
the year of our Lord, one thousand eight hundred and eighty- 
^ven. T. F. Bayard. [Seal] 

W. F. H. VoN Weckhbblin. [Seal] 

NETHERLANDS. 

January 5, 1889, Mr. Roosevelt made the following report ^ 

SiE — In compliance with your circular of November 26,. 
1888, no number, in reference to the extradition of criminals, I 
have the honor to enclose (1) duplicate copies law of April 6, 
1876; (2) duplicate' copies article 2d, modifying conditions of 
extradition to suit penal code; (3) duplicate proposals for 
treaties; (4) a report from the Netherlands government cov-^ 
ering the questions in the circular. 

The latter is so full and explicit that I think it fully coversL 
all that the government desires in the matter. 

I am, etc., R. B. Roosevelt. 
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[Incloflure 1 — Translation.] 
Law of April 6, 1876; on exiradiium (BuUstin cf Law, No, 66.) 

Abtiole I. 

Articles 16, 17 and 18 of the law of Angnat 13, 1849 (Bnlletin 
of Lawa No. 39), are repealed. 

No new treaty concerning the extradition of foreigners can 
be concluded, nor can the existing treaties on this subject be 
renewed, except in conformity with the provisions of the pres- 
ent law. 

Abtiole IL 

Foreigners can be extradited only for the crimes and offenses 
hereinafter enumerated committed outside the kingdom : 

1. Attempts against the life of the sovereign, or of the mem- 
bers of his family, or of the head of a republic; 

2. Murder, assassination, parricide, infanticide, poisoning ; 

3. Threats, punishable according to the provisions of article 
305 of the penal code ; 

4. Abortion; 

6. Intentional wounds or blows, which have occasioned a 
disease or incapacity for personal labor during more than twenty 
days, or which have been delivered with malice aforethought ; 

6. Bapc, or any other attempt against chastity, committed 
with violence; 

7. Offenses against the public morals, punishable in accord- 
ance with the provisions of article 334 of the penal code ; 

8. Bigamy; 

9. Kidnapping, concealment, suppression of the birth of a 
child, the substitution or changing of a child ; 

10. Kidnapping of minors ; 

11. The counterfeiting, falsifying, debasing, or clipping of 
coin, or intentional participation in the issuing of counterfeited, 
falsified, debased, or clipped coin ; 

12. Counterfeiting or falsifying the seals of state, bank-notes, 
the public funds, dies, stamps and marks, punishable according 
to the provisions of articles 139-143 of the penal code ; counter- 
feiting or falsifying paper money and postage stamps ; 

13. Forgery, punishable according to the provisions of arti- 
cles 145-148 and 150 and 151 of the penal code ; 
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14. False testimony, sabornation of perjury, false swearing ; 

15. Bribery of public functionaries, punishable in accordance 
with the provisions of articles 177-179, and 181-183, of the 
penal code, malversation, fraudulent conversion, or embezzle- 
ment committed by public receivers or depositaries ; 

16. Intentional incendiarism, punishable in accordance with 
the provisions of articles 434 and 435 of the penal code ; 

17. Intentional destruction of real property, punishable in 
accordance with the provisions of article 437 of the penal code ; 

18. Larceny of personal property, punishable in accordance 
with the provisions of articles 440 and 442, of the penal code ; 

19. The illegal and intentional loss, wrecking, destruction of, 
or injury to ships or other vessels ; 

20. Mutiny and rebellion of passengers on board of a vessel 
against the captain, and of the crew against their superior officers ; 

21. The crime of intentionally endangering a train on a rail- 
road; 

22. Robbery; 

23. Swindling ; 

24. Fraudulent use of a signature in blank ; 

25. Embezzlement or waste, to the injury of the owner, 
holder, or possessor of goods or valuables which have only been 
placed on deposit or for hired work ; 

26. Fraudulent bankruptcy. 

Article III. 

Extradition shall take place not only for the crime or offense 
when consummated, but also for the attempt, or the act of com- 
plicity, when either is punishable under the provisions of the 
penal laws of the Netherlands. 

Article IV. 

Extradition shall not be granted as long as the foreigner is 
undergoing prosecution in the Netherlands for the crime or 
offense committed outside of the kingdom, nor if he has been 
tried in the kingdom for the said crime or offense, and has been 
condemned, discharged, or acquitted. 
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Article V. 

Extradition shall not be granted when the prosecution or 
punishment of the crime or offense i& barred by prescriptioQ 
under the laws of the Netherlands, before the arrest of the for- 
eigner in the kingdom, or, if the arrest has not been made, before 
he has been summoned before the tribunal to be examined. 

Article VI. 

If the foreigner is undergoing prosecution in the Netherlands- 
for an offense other than that which has given rise to the request 
for extradition, this request shall not be granted until after the^ 
close of the trial, and, in case of condemnation, until after he has^ 
undergone his sentence, or been pardoned. 

Nevertheless, the foreigner may be provisionally extradited,, 
to be tried in the foreign state, on condition that he shall be 
returned to the Netherlands after the close of the proceeding. 

Article VII. 

Extradition shall be granted only on condition that the extra- 
dited person shall not be prosecuted or punished for any crime 
or offense whatever committed before his extradition, which is^ 
not specified in the treaty, unless he has had, for one month after 
his extradition, opportunity again to leave the country. 

Article VIII. 

Extradition shall be requeste'd through the diplomatic chan- 
nel. 

It shall be granted only in accordance with the judgment of 
the court of the arrondissement in which the person whose extra- 
dition is requested has been arrested or shall be found. 

In giving judgment the court shall decide which of the arti- 
cles seized may be restored to the person whose extradition is- 
requested and which are to be surrendered as evidence for con- 
viction. 

Article IX. 

Whilst awaiting the request through the diplomatic channel 
the foreigner whose extradition may be requested may be provi- 
sionally arrested in virtue of an order of an oflSicer of justice or 
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of one of his deputies upon the request of the foreign authority 
designated by the treaty as competent to issue a provisional war- 
rant of arrest. 

Articles in the possession of the foreigner may be seized. 

If the provisional arrest has been made in virtue of an order 
from a deputy officer of justice the prisoner shall be immediately 
brought before the officer of justice. 

Article X. 

After having heard the prisoner the officer may issue a provi- 
sional warrant of arrest in his case, which shall be notified to the 
prisoner within forty-eight hours. 

The officer of justice shall order the immediate discharge of 
the prisoner, unless he is to be held on another ground, and the 
restitution of the articles seized, unless there is another ground 
for retaining them, if the request for extradition is not addressed 
to him, together with the necessary documents, within the period 
fixed by the treaty, which can not exceed — 

(1) Twenty days, counting from the date of the provisional 
warrant of arrest, if the arrest has been requested on behalf of 
an European government ; 

(2) Three months, counting from the same date, if the 
request has been made on behalf of a government outside of 
Etirope. 

When the request for extradition has been made within this 
period, proceedings shall be had in conformity with the provis- 
ions of Articles XIII to XVIII. 

Article XI. 

The request for extradition from the foreign government 
shall be accompanied by the original, or by an authenticated 
copy of a sentence of condemnation, or of a bill of indictment 
or of an order of commitment, together with the warrant of 
arrest, or of any other document of the same character in use in 
the foreign state and specified in the treaty. 

Article XII. 

Foreigners whose extradition is requested in virtue of a 

treaty, and whose arrest has not yet been effected, shall be 
12 
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arrested. The warrant of arrest is to be notified to them within 
forty-eight hours. 

The articles found in their possession may be seized. 

The officer of justice of the court of the arrondissement 
where the arrest has taken place shall be informed of the arrest 
within twenty-four hours. 

Article XIII. 

Within three days after the arrest and, if the latter has not 
been made, or if it has been made before the request for extra- 
dition, within three days after having received the order for it, 
the officer of justice shall cause the individual whose extradition 
is requested to be examined by the court, and shall ask the latter 
to give its opinion on the admissibility of the request for extra- 
dition. 

Article XIV. 

The person whose extradition is requested shall be examined 
in open court, unless he shall request a secret session, or unless a 
secret session shall be ordered by the court, during the whole or 
part of the hearing, for grave reasons, which shall be noted on 
the records. 

The examination shall take place in presence of the public 
prosecutor. 

The person whose extradition is requested may be assisted 
by counsel. Any person possessing the qualifications necessary 
to defend an accused person before the criminal or correctional 
court shall be admitted as counsel. 

Article XV. 

Within fifteen days after the examination, the court shall 
transmit its opinion, and the judgment spoken of in Article VIII, 
together with the papers in the case, to our'minister of justice. 

Article XVI. 

Every person who, having "been arrested or his extradition 
having been demanded, lays claim to the possession of the 
quality of Dutch nationality, and wlio alleges that the present 
law is consequently not applicable to him, may claim this quality. 
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hj petition addressed to the high court within the fifteen days 
following his examination. 

The ofiScer of jnsttee shall inform him of this right, as soon as 
possible after his arrest, and it shall be recalled to him at the 
time of his examination. He shall, moreover, be informed that 
Jie has the right to consult counsel on this point. 

The clerk of the high court shall immediately inform our 
minister of justice of the filing of the petition. 

Article XVII. 

The high court shall decide after having heard the attorney 
general. If the high court decides that the petitioner is a Neth- 
erlander, it shall at the same time decree his immediate discharge, 
if he has been arrested, unless he is to be kept under arrest for 
another reason. 

The attorney general of the high court shall immediately 
inform our minister of justice of the judgment of the court. 

If the court decides tliat the petitioner is a Netherlander the 
articles seized shall be restored to hitn, unless they are to be 
retained on another ground, and the proceedings before the 
lower court, if they have been commenced without being con- 
-cluded, shall be discontinued. 

Aritole XVIII. 

If, within the period fixed by Article XVI, the decision of the 
iiigh court has not been sought, or if it has been decided by the 
<!Ourt that the person whose extradition is requested is not a 
Netherlander, the extradition shall be granted or refused by our 
minister of justice, after having received the opinion of the 
flower) court. 

If the extradition is refused, the person whose extradition is 
i-equested shall be iiniuediately discharged, if he has been 
-arrested, unless he is to be kept under arrest for another reason, 
^nd the articles seized shall be restored to him, unless there is 
•another ground for retaining them. 

Article XIX. 

' If the person whose extradition is requested has not been 
arrested, and if, being duly cited, he has not appeared before the 
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(lower) court for examination, the periods specified in Artidea^ 
XV and XVI shall begin to run from the day fixed by the^ 
(lower) court for the examination. 

Aktiole XX. 

The government may authorize the transit through the terri- 
tory of the Netherlands of a foreigner whose extradition has been 
granted by a foreign government to another government having 
a treaty of extradition with the Netherlands, including the- 
offense for which extradition has been granted to the latter state,, 
provided that the transit takes place, so far as the escort is con- 
cerned, with the co-operation of the officials of the Netherlands. 

Abticlb XXI. 

The government may order that the foreigner who is provi- 
sionally detained, or who is serving his sentence in the Nether- 
lands, shall be temporarily delivered to a foreign state to appear 
in court to be heard as a witness in a criminal case. 

If the foreigner is serving his sentence in the Netherlands,, 
the continuance of the said sentence shall not be interrupted by 
this being done. 

Article XXII. 

The present law regards as a Netherlander any one who is< 
held to be such by the provisions of the civil code. 

Persons assimilated to Netherlanders in accordance 'with tho 
terms of Article VIII of this code shall be considered as foreigners- 
so far as the application of the present law is concerned. 

Article XXIII. 

All papers and documents drawn up in virtue of the present 
law shall be exempt from stamping and registration, and shall be< 
furnished without charge. 

Article XXIV. 

The present law does not apply to the arrest of deserting sea* 
men, to their return to their vessels, and to the measures to be:: 
taken to put them in charge of the consuls of their nation. 
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[Inclosure 2. — Translation.] 

[rtiele 2 of the law pf April 6, 1876 {BuUetin qf Law$, No. 66), regulating the 
general tenns on which extradition treatiee may he concluded wUh foreign 
powers, as eaid article hoi been modified in order to harmonize it with the 
new penal code. 

Foreigners can only be extradited for the acts hereinafter 
numerated, committed outside the kingdom : 

1. {a) Attempt against the life or liberty of the king, the 
veigniug queen, the regent, or other head of a friendly state, or 
^mindertaken with the design of rendering them incapable of reign- 
Mug ; {b) attempt against the life or liberty of the queen not reign- 
mng, of the heir apparent of the throne, or of a member of the 

overeign family. 

2. Murder or assassination, murder or assassination committed 
a child. 

3. Threats punishable according to paragraph 2 of article 285 
- of the penal code. 

4. Abortion procured by the woman with child or by others. 

5. Ill-treatment causing serious bodily injury or death, ill- 
~ treatment committed with premeditation, or serious ill-treatment. 

6. Kape, or one of the offenses against morals, punishable 
-^«ccording to articles 243 to 247, inclusive, of the penal code. 

7. Incitement of minors to debauch, and every act having 
^or its object the favoring of corruption of minors, punishable 

-according to article 250 of the penal code. 

8. Bigamy. 

9. Abduction, concealment, suppression, substitution, or 
-•^jhanging of a child. 

10. Abduction of minors. 

11. Counterfeiting or altering of coins or paper money, 
undertaken with the design expressed in article 208 of the penal 

••code, or the putting in circulation of coins or paper money, 
when done intentionally. 

12. Counterfeiting or falsifying stamps and marks, punish- 
-able according to articles 216 and 217 of the penal code. 

13. Forgery, punishable according to articles 225 to 227, 
inclusive, of the penal code, as well as the keeping or the intro- 
•duction from abroad of notes of a bank of circulation estab- 
lished by virtue of legal ordinances, with the intention of put- 
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ting them in circulation as being neither false nor falsified, when 
the author knew at the moment when he received them that 
they were false or falsified. 

14. False oath. 

15. Corruption of public officials, punishable according to> 
articles 178, 363 and 364 of the penal code ; extortion, embezzle- 
ment committed by officials or by those who are considered such. 

16. Arson, in the cases foreseen in articles 157 and 328 of 
the penal code. 

17. Illegal destruction of a building, committed intention- 
ally, punishable according to article 352 of the penal code, or of 
a building, or of a structure in the cases foreseen in article 170 
of the said code. 

18. Acts of violence committed in public, with united forces^ 
against persons or property in the cases foreseen in article 
141 of the penal code. 

19. The illegal act, committed intentionally, of sinking,, 
wrecking, destroying, rendering unfit for use, or injuring a ves- 
sel, in the cases foreseen in article 168 of the penal code. 

20. Hevolt and insubordination of the passengers on board 
of a vessel against the captain, and of the crew against their 
superiors. 

21. The act, committed intentionally, of endangering a traia 
on a railroad. 

22. Theft. 

23. Swindling. 

24. Abuse of a blank signature. 

25. Embezzlement. 

26. Fraudulent bankruptcy. 

Articles of the new perud code relating to the law cf April 16, 1875, 

(BuUctin of Laws, No. 66,) 

45. The attempt to commit an offense is punishable if the- 
intention of the author has been shown by a beginning of per- 
formance, and if the performance has only remained unfinished 
in consequence of circumstances independent of his will. 

The maximum of the principal penalties attached to aa 
offense shall be diminished by one-third for the attempt. 

47. Shall be punished as authors of punishable acts — 
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(1) Those who commit the act, who have it committed, or 
"vho assist in committing it ; 

(2) Those who, bj gifts, promises, abuse of authority, violence, 
i;hreats, or deceit, designedly provoke the act. 

With regard to the latter, account is taken only of the acts 
^hich they have designedly provoked, as well as of the conse- 
quences of said acts. 

48. Shall be punished as accomplices in an offense — 

(1) Those who intentionally lend their aid to commit the 
offense ; 

(2) Those who intentionally procure the opportunity, the 
means, or the information for committing the offense. 

49. For accomplices the maximum of the principal penalties 
shall be diminished by a third. 

In fixing the penalty, account shall be taken only of the acts 
which the accomplice has facilitated or favored intentionally, as 
well as of the consequences of said acts. 

81. The act of putting a person into a swoon or into a state 
of unconsciousness is regarded as violence. 

84. All persons elected in the elections ordered by virtue of 
a provision of the law are considered officials. 

Umpires are included in the terms " functionaries and jud<^es ;'' 
those who exercise administrative jurisdiction, in the term 
'* judges.*' 
All who belong to the armed force are also considered ofBcials. 

92. The attempt against the life or the liberty of the king^ 
of the reigning queen, or of the regent, or undertaken with the 
design of rendering them incapable of reigning, shall be pun- 
ished with imprisonment for life, or for a period of not more 
than twenty years. 

108. The attempt against the life or liberty of the queen not 
reigning, of the heir apparent of the throne, or of a member of 
the sovereign family shall be punished with imprisonment for 
not more than fifteen years. If the attempt against the life has 
occasioned death, or has been undertaken with premeditation, 
the punishment shall be imprisonment for life or for a period of 
not more than twenty years. 

115. The attempt against the life or liberty of a reigning 
prince, or of another head of a friendly state, shall be punished 
with imprisonment for not more than fifteen years. 
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If the attempt against the life hae caused death, or has been 
undertaken with premeditation, the punishment shall be impris- 
onment for life or for a period of not more than twenty rears. 

141. Those who, in public, with united forces, commit acts 
of violence against persons or property, shall be punished with 
imprisonment for not more than four years and six months. 

The criminal shall be punished : 

(1) With imprisonment for not more than six years, if be 
destroys property intentionally, or if the violence committed by 
him has caused any bodily injury ; 

(2) With imprisonment for not more than nine years, if said 
violence has occasioned any serious bodily injury ; 

(3) With imprisonment for not more than twelve years, if 
said violence has occasioned death. 

Article 81 is not applicable to the cases foreseen by this article. 
157. Whoever intentionally sets fire to anything, or causes 
an explosion or an inundation, shall be punished : 

(1) With imprisonment for not more than twelve years, if a 
common danger for property may result from it. 

(2) With imprisonment for not more than fifteen years, if 
danger of death to others may result from it. 

(3) With imprisonment for life, or for a period of not more 
than twenty years, if danger or death to others may result from 
it, and if the act has caused the death of any one. 

164. Whoever intentionally creates a danger to steam com- 
munication on a railroad shall be punished with imprisonment 
for not more than fifteen years. 

If the act has occasioned the death of any one, the criminal 
shall be punished with imprisonment for life, or for a period of 
not more than twenty years. 

168. Whoever intentionally and illegally sinks or wrecks a 
vessel, destroys it, renders it unfit for use, or injures it, shall be 
punished : 

(1) With imprisonment for not more than fifteen years, if a 
danger to others may result from it. 

(2) With imprisonment for life, or for a period of not more 
than twenty years, if a danger to others may result from it, and 
if the action has occasioned the death of any one. 
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170. Whoever intentionally destroys or injures any building 
^^r structure, shall be punished : 

(1) With imprisonment for not more than twelve years, if a 
^<x>mmon danger to property may result from it ; 

(2) With imprisonment for not more than fifteen years, if a 
-<langer of death to others may result from it ; 

(3) With imprisonment for life, or for a period of not more 
"than twenty years, if a danger of death to others may result from 

it, and if the act has occasioned the death of any one. 

178. Whoever makes a present or a promise to a judge, with 
-^ view to influencing the decision of a cause submitted to the 
^judgment of the latter, shall be punished with imprisonment for 
not more than six years. 

If said gift or promise is made with a view to obtaining a 
-condemnation in a penal cause, the criminal shall be punished 
with imprisonment for not more than nine years. 

Deprivation of the rights mentioned in article 28, Nos. 1 to 
-4,* may be pronounced. 

207. Whoever, in cases in which a provision of the law 
Tequires a declaration afSrmed under oath, or attaches to said 
-declaration certain legal consequences, intentionally makes a 
false declaration under oath, verbally or in writing, in person or 
by a special proxy, shall be punished with imprisonment for not 
Tnore than six years. 

If the false oath has been made in a penal matter to the pre-' 
jndice of the person accused or suspected the criminal shall be 
punished with imprisonment for not more than nine years. 

The promise or affirmation which, by virtue of the law, is 
substituted for the oath, is regarded as an oath. 

•Art. 28. The rights of which the criminal may be deprived by judicial 
•decisioii hi the cases fixed by law are : 

(1) The right to be appointed to public functions, or to certain determined 
public functions. 

(2) The right of serving in the armed force. 

(8) The right of electing or of being elected in the elections ordered by vir- 
tue of a legal ordinance. 

(4) The right to be a judicial counsel or administrator; that of being a guar- 
<Lian, or a substituted guardian, trustee, or substituted trustee of other children 
than his own . 

(5) Paternal authority, the guardianship and trusteeship of his own chil- 
dren. 
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The deprivation of the riglits enumerated in article 28, Nos. 
1 to 4, may he pronounced. 

208. Whoever counterfeits or alters coins or paper raoney^ 
with the intention of uttering or causing to be uttered said coins 
or paper money as not counterfeited and not altered, shall be 
punished as guilty of counterfeiting, virith imprisonment for not 
more than six years. 

209. Whoever intentionally utters, as being neither counter- 
feited nor altered, coins or paper money, knowing at the moment 
when he received them that they were counterfeited or altered,, 
or who retains them or introduces them into the kingdom in 
Europe with the intention of uttering them or causing them to- 
be uttered as being neither counterfeited nor altered, shall be pun* 
ished with imprisonment for not more than nine years. 

212. If one of the oflEenses mentioned in articles 208 to 211 is. 
committed with regard to foreign coins or foreign paper money, 
the maximum of the punishment of imprisonment shall h& 
diminished by two years. 

213. Whoever intentionally, after learning the counterfeit* 
ing or alteration, again puts in circulation counterfeited or 
altered coins, or counterfeited or altered paper money, shall be 
punished with imprisonment for not more than three months, or 
with a fine of not more than three hundred florins. 

216. Shall be punished with imprisonment for not more than 
six years. 

(1) Whoever counterfeits or falsifies stamps emitted by tho 
state, with the intention of using them or of causing them to h& 
used by other persons as being neither false nor falsified ; 

(2) Whoever, with the same intention, manufactures any of 
said stamps by illegally using genuine punches. 

217. Shall be punished with imprisonment for not more than 
five years : 

(1) Whoever aflSxes false marks for the state, or false work- 
man's marks required by law, to articles of workmanship of gold 
or silver, or falsifies genuine ones, with, the intention of using 
said articles of workmanship, or of causing them to be used by 
others, as if the marks affixed to said articles were neither false 
nor falsified ; 
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(2) Whoever, with the same intention, affixes marks to the- 
articles in question by illegally using genuine punches ; < 

(3) Whoever affixes, fixes, or applies the genuine marks of 
the state or the genuine workman's marks required by law on 
gold or silver articles of workmanship other than those oi> 
which they are originally placed, with the intention of using^ 
said articles, or of causing them to be used by otlier persons, a& 
if said marks had been placed on them originally. 

225. Whoever manufactures falsely or falsifies a writing^ 
from which any right, any obligation, or the extinction of a debt 
may result, or which is intended to serve as proof, with thfr 
intention of using it or causing it to be used by others, shall be, 
if any damage may result from such use, punished as guilty of 
forgery, with imprisonment for not more than five years. 

Shall be punished with the same punishment whoever inten-^ 
tionally makes use of the writing manufactured falsely or falsi- 
fied as if it was genuine and not falsified, if any damage may^ 
result from such use. 

226. The person guilty of forgery shall be punished with 
imprisonment for not more than seven years, if the forgery has- 
been committed : 

(1) In authentic documents; 

(2) In bonds or certificates of the debt of a state, of a prov- 
ince, of a commune, or of a public establishment; 

(3) In shares, or obligations, or certificates of shares, or obli-^ 
gations of any association, foundation, or society ; 

(4) In schedules, records of dividends or of income, belong-^ 
ing to the documents mentioned in the two preceding numbers 
or in the instruments issued in place of said documents. 

(5) In credit or business paper intended for circulation : 
Shall be punished with the same punishment whoever inten-^ 

tionally makes use of one of the false or falsified writings men- 
tioned in the first paragraph, as if it was genuine, and not 
falsified, if any damage may result from such use. 

227. Whoever caases to be inserted in an authentic document 
a false declaration concerning a fact the truth of which the doc- 
ument is to prove, with the intent to make use of said document 
or to cause it to be used by other persons, as if the declaration, 
was in conformity with truth, shall be, if any damage may result 
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from such use, punished with imprieonment for not more than 
•six years. 

Slmll be punished with the same punishment whoever inten- 
-tionally makes use of the document, as . if the contents were in 
conformitj with the truth, if any damage may result from such 
use. 

232. Whoever retains or introduces into the kingdom in 

Europe notes of a Netherlands circulating bank founded by vir- 

tue of legal provisions, knowing at the moment he received tliem 

that they were false or falsified, with the intent to put them or to 

have them put in circulation as being neither false nor falsified, 

shall be punished with imprisonment for not more than seven 
years. 

286. Whoever, by any act, intentionally renders uncertain 
the origin of any other person shall be punished, as guilty of 
suppression of birth, with imprisonment for not more than five 
years. 

Deprivation of the rights specified in article 28, Nos. 1 to 1 
may be pronounced. 

237. Shall be punished with imprisonment for not more than 
four years : 

(1) Whoever intentionally contracts a double marriage. 

(2) Whoever contracts a marriage knowing that by this mar- 
riage the other party contracts a double marriage. 

Whoever, when contracting a double marriage, has kept 
secret from the other party the fact that he was already married 
shall be punished with imprisonment for not more than six years. 

Deprivation of the rights enumerated in article 28, Nos. 1 to 
6, may be pronounced. 

242. Whoever by violence, or by threats of violence, forces a 
woman to have, out of wedlock, carnal intercourse with him 
^hall be punished as guilty of rape, with imprisonment for not 
more than twelve years. 

243. Whoever, put of wedlock, has carnal intercourse with a 
woman, knowing that she is in a swoon or unconscious, shall be 
punished with imprisonment for not more than eight years. 

244. Whoever has carnal intercourse with a girl under the 
^ge of twelve years shall be punished with imprisonment for not 
tnore than twelve years. 
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245. Whoever, out of wedlock, has carnal intercourse with a 
woman who has attained the age of twelve jears, but not yet 
that of sixteen jears, shall be punished with imprisonment for 
not more than eight years. 

Except in the oases foreseen in article 248, there is no prose- 
eution except on complaint. 

246. Whoever by violence, or threats of violence, forces a 
person to commit or to undergo acts of immorality shall be pun- 
ished, as guilty of attempt against modesty, with imprisonment 
for not more than eight years. 

247. Whoever commits acts of immorality with a person^ 
knowing that she is in a swoon or unconscious, or with a person 
below the age of sixteen years, or incites the latter to commit or 
to undergo acts of that character, or to have, out of wedlock, car- 
nal intercourse with a third person, shall be punished with im- 
prisonment for not more than six years. 

248. If one of the offenses specified in articles 243 and 245 
to 247 has occasioned serious bodily injuries, an imprisonment of 
not more than twelve years shall be inflicted. 

If one of the offenses specified in articles 242 to 247 has- 
oecasioned death, an imprisonment of not more than fifteen 
years shall be inflicted. 

250. Shall be punished as a procurer : 

(1) With imprisonment for not more than four years, the 
father, the mother, the guardian or the substituted guardian, 
who intentionally incites or favors the debauch of his minor 
child, or of the minor placed under his guardianship or substi- 
tute guardianship with a third person. 

(2) With imprisonment for not more than three years, any 
other person who, for the sake of gain, intentionally incites or 
favors the debauch of a minor with a third person, or who 
makes a business of intentionally inciting or favoring the 
debauch of a minor with a third person. 

279. Whoever intentionally withdraws a minor from the 
authority to which he is legally subjected, or from the care of 
one who exercises it by right, shall be punished with imprison- 
ment for not more than six years. 

An imprisonment of not more than nine years shall be: 
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inflicted if any deceit, violence, or threats have been eroplojed, 
or if the minor is nnder the age of twelve years. 

280. Whoever intentionally hides, or withdhiws from the 
researches of the agents of justice or police, a minor who has 
been withdrawn or who has withdrawn himself from the author- 
ity to which he is legally subjected, or from the care of one who 
•exercises it by right, shall be punished with imprisonment for 
not more than three years, or if the minor is under the age of 
twelve years, with imprisonment for not more than six years. 

281. Shall be punished as guilty of abduction : 

(1) With imprisonment for not more than six years whoever 
carries off a minor woman against the will of her parents or 
guardians, but with her own consent, with the intent to secure 
possession of her either by marriage or out of marriage. 

There is no prosecution except on complaint. 

(2) With imprisonment for not more th^n nine years, who- 
ever carries off a woman by deceit, violence, or threats with the 
intention to secure possession of her either by marriage or out of 
marriage. ^ 

Complaint ma}' be brought : (a) If the woman is a minor at the 
time of the abduction, either by herself, or by one of the persons 
whose consent she ought to have in order to be able to contract 
marriage ; (h) if she is of age at the time of the abduction, either 
by herself or by her husband. 

If the abductor has married the person carried off, no con- 
demnation can be pronounced before the nullity of the marriage 
has been pronounced. 

285. The threat of public violence, with united forces, against 
persons or property, of an offense endangering the general safety 
of persons or property, of rape, of attempts against modesty, of 
an offense against life, of serious ill-treatment, or of arson shall 
be punished with imprisonment for not more than two years. 

If such threat is made in writing and under a fixed condition, 
it shall be punished with imprisonment for not more than four 
years. 

287. Whoever intentionally takes the life of another shall be 
V punished, as guilty of murder, with imprisonment for not more 
than fifteen years. 

289. Whoever intentionally and with premeditation takes the 
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life of another shall be punished, as guilty of assassination, with 
imprisonment for life, or for a period of not more than twenty 
jears. 

290. A mother who, under the eflEects of the fear that her 
confinement will be discovered, intentionally takes the life of her 
child, at the time of birth or soon afterwards, shall be punished 
as guilty of infanticide, with imprisonment for not more than six 
years. 

291. A mother who to execute a resolution, made under the 
effects of the fear that her approaching confinement will be dis- 
covered, intentionally takes the life of her child at the moment 
of birth, or soon afterwards, shall be punished, as guilty of assas- 
sination committed on a child, with imprisonment for not more 
than nine years. 

295. A woman who intentionally procures, or causes to be 
procured by another, the miscarriage or death of her fruit shall 
be punished with imprisonment for not more than three years. 

296. Whoever intentionally procures the miscarriage or the 
death of the fruit of a woman without her consent shall be pun- 
ished with imprisonment for not more than twelve years. 

If the act has caused the woman's death the criminal shall be 
punished with imprisonment for not more than fifteen years. 

297. Whoever intentionally procures the miscarriage or the 
death of the fruit of a woman with her consent sliall be punished 
with imprisonment for not more than four years and six months. 

298. If a physician, a midwife, or a druggist renders himself 
an accomplice in the offense specified in article 295 or renders 
himself guilty or an accomplice of one of the offenses specified 
in articles 296 and 297, the punishments fixed by said articles 
may be increased by a third, and the criminal may be deprived 
of the right to practice the profession in which he has committed 
the offense. 

300. Ill usage shall be punished with imprisonment for not 
more than two years, or with a fine of not more than three hun- 
dred florins. 

If the act has occasioned a serious bodily injury, the criminal 
shall be punished with imprisonment for not more than four 
years. 
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If tlie act has occasioned death the -criminal shall be punished 
with imprisonment for not more than six years. 

The act of intentionally injuring health is regarded as ill 
usage. 

The attempt to commit this offense is not punishable. 

301. Ill usage committed with premeditation shall be pun-^ 
ished with imprisonment for not more than three years. 

If the act has caused serious bodily injury the criminal shall 
be punished with imprisonment for not more than six years. 

If the act has caused death the criminal shall be punished 
with imprisonment for not more than nine years. 

302. Whoever intentionally inflicts on another a seriou&^ 
bodily injury shall be punished as guilty of serious ill usage with 
imprisonment for not more than eight years. 

If the act has caused death the criminal shall be punished 
with imprisonment for not more than ten years. 

303. Serious ill usage committed with premeditation shall be^ 
punished with imprisonment for not more than twelve years. 

If the act has caused death the criminal shall be punished 
with imprisonment for not more than fifteen years. 

310. Whoever abstracts a thing which belongs entirely or ii^ 
part to another, with the intent to appropriate it illegally to him- 
self, shall be punished as guilty of theft, with imprisonment for 
not more than four years, or with a fine of not more than sixty 
florins. 

311. Shall be punished with imprisonment for not morethaa 
six years : 

(1) The stealing of cattle in the fields ; 

(2) Theft committed on the occasion of a fire, an explosion^ 
an inundation, a wreck, a running aground, a railroad accident, a. 
rebellion, a riot or war troubles ; 

(3) Theft committed during the time allotted to night repose^ 
in a habitation, or in an enclosure containing a habitation, by 
any one who is there without the knowledge or against the will 
of the person who has the right to be there ; 

(4) Theft committed by two or more persons united ; 

(5) The criminal who, in order to commit the theft, has^ 
obtained an access to the place where the offense is 'Committed^ 
or has obtained possession of the thing to be abstracted by mean& 
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of effraction, of breaking open, or of escalade, of false keys, of a 
false order, or of a false dress. 

If the theft mentioned in No. 3 is accompanied by one of the 
circumstances cited in Nos. 4 and 5 an imprisonment of not more 
than nine years, shall be inflicted. 

312. Shall be punished with imprisonment for not more than 
nine years a theft preceded, accompanied, or followed by violence 
or threats of violence against persons, made with the intent to 
prepare or facilitate the theft, or, in the event of being caught in 
the act, either to render flight possible or to secure to himself or 
his accomplices in the offense the possession of the thing stolen. 

An imprisonment of twelve years shall be inflicted : 

(1) If the act has been committed either during the time 
allotted to night repose in a dwelling, or in an enclosure contain- 
ing a dwelling, or on the public way, or in a railway train while 
it is in motion ; 

(2) If the act has been committed by two or more persons 
united ; 

(3) If the criminal has obtained access to the place where the 
offense is committed by means of effraction or escalade, false 
keys, a forged order, or a false dress ; 

(4) If the act has occasioned a serious bodily injury. 

An imprisonment of not more than fifteen years shall be 
inflicted if the act has occasioned death. 

316. If the author or accomplice of one of the offenses speci- 
:fied in this section is inseparably united in person or property 
with the person to whose prejudice the offense has been com- 
mitted, there is no prosecution against the author nor the accom- 
plice. 

If he is his separable associate in pei*son or property, or his 
relative or kinsman, either by direct descent or to the second 
degree in the collateral line, there is no prosecution against him, 
except on the complaint of the person to whose prejudice the 
offense has been committed. « 

321. Whoever illegally appropriates an article belonging 
wholly or partly to another, or of which he is the holder other- 
wise than in consequence of an offense, shall be punished as 
guilty of embezzlement, with imprisonment for not more than 
three years or with a fine of not more than sixty florins. 
13 
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322. Embezzlement committed by a person who is the holder 
of the thing through his personal service, or his profession, or 
for a salary in money, shall be punished with imprisonment for 
not more than four years. 

323. Embezzlement committed by a person to whom the 
thing has been entrusted as a necessary deposit, by either guard- 
ians, trustees, administrators, testamentary executors or directors 
of beneficent institutions or of establishments, with regard to a 
thing which they hold in such capacity, shall be punished with 
imprisonment for not more than five years. 

324. The provisions of article 316 apply to the oflPenses speci- 
fied in this section. 

326. Shall be punished as guilty of swindling, with imprison- 
ment for not more than three years, whoever, with the intent to 
procure an illegal profit for himself or for a third person shall 
have induced anyone to surrender a thing, or to contract an 
obligation, or to extinguish a debt, either by taking a false 
name or a false character, or by fraudulent intrigues, or by a 
combination of falsehoods. 

328. Shall be punished with imprisonment for not more than 
four years, whoever, with the intent to procure an illegal profit 
for himself, or for a third person, to the prejudice of the insurer 
or of the legal holder of a recorded contract, sets fire to or causes 
an explosion in a thing insured against fire, or sinks or strands, 
destroys, renders unfit for use, or injures an insured vessel, or 
one the cargo or freight of which is insured, or on which a 
recorded loan has been effected. 

341. The merchant who has been declared bankrupt or 
admitted to judicial assignment of the property shall be pun- 
ished as guilty of fraudulent bankruptcy by an imprisonment of 
six years at most, if, in fraud, or to the injury of the rights of 
his creditors : 

(1) He has invented or does invent charges against the 
estate, or has failed to represent or does not represent some of 
the assets, or has embezzled or does embezzle something belong, 
ing to the estate ; 

C2) He has conveyed anything away either gratuitously or 
for a consideration clearly below its value; 

(3) He has given or does give, at the time of his failure, or 
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St a time when he knew the failure was inevitable, any advant- 
age whatsoever to one of the creditors; 

(4) He has not complied with or does not comply with the 
obligation imposed on him of retaining, preserving, and produc- 
ing books and papers. 

343. The manager or agent of a joint-stock company or co- 
-<qperative association shall be punished with an imprisonment of 
4Bix yetrs at most, if, in fraud, or to the injury of the rights of 
the creditors of the company or association : 

(1) He has invented or does invent charges against the same ; 
he has failed to represent or does not represent assets, or he has 

-embezzled or does embezzle any part of the property ; 

(2) He has conveyed anything away, either gratuitously or 
for a consideration, evidently below its value ; 

(3) He has given, or does give, at the time of its failure, or 
at a time when he knew that failure was inevitable, any advant- 
age whatsoever to one of its creditor ; 

(4) He has not complied with, and does not comply with, the 
obligation imposed on him to- retain, preserve, and produce 
books and papers. 

344. Imprisonment of four years and six months at most 
«hall be inflicted on any one who, in fraud and to the injury of 
the rights of creditors — 

(1) In case of a merchant's judicial assignment of goods 
{forced bankruptcy) or failure, or in view of either, if in the last 
<5ase the failure or assignment of goods followed, shall have 
embezzled any part of the estate ; 

(2) At the time of proving credits, in case of a judicial 
assignment of goods or failure, invents a credit which does not 
€xist, or raises an existing credit. 

352. Imprisonment for four years at most shall be inflicted 
on any one designedly or illegally destroying or rendering unfit 
for use a building or vessel belonging wholly or partly to 
another. 

363. Imprisonment of four years at most shall be inflicted 
on a public officer — 

(1) Who accepts a gift or promise, knowing that they are 
made to him for the purpose of binding him to do or not to do, 
in the exercise of his office, an act contrary to his duty ; 
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(2) Who accepts a gift, knowing that it is made to him ir> 
consequence or by reason of his having done something or his- 
having failed to do something in violation of liis duty in th& 
exercise of his office. 

364. The jodge who accepts a gift or promise, knowing that 
they are made to him to influence his decision on a case sub- 
mitted for his judgment, shall be punished with imprisonment 
of nine years at most. 

The judge who, in accepting the gift or promise, knows that 
they are made to obtain a condemnation in a penal case, shall be- 
punished with imprisonment of twelve years at most. 

366. The public officer who, in the exercise of his office,, 
demands, receives, or retains, on the occasion of a payment, as< 
due to himself, another officer, or any public office whatever, 
what he knows is not due, shall be punished, asguilty of malver-^ 
sation, with imprisonment of six years at most. 

395. Imprisonment of two years at most shall be inflicted 
on any one being guilty of insubordination, who having taken 
passage on a Dutch vessel or fishing boat, shall commit an assault- 
on the captain, or who, being one of the crew, assaults, while on 
board and in service, a superior officer, or who resists the latter 
with violence or with threats of violence, or who intentionally 
deprives him of his liberty of action. 

The criminal shall be punished : 

(1) With imprisonment of three years at most, if the offense* 
or the assaults which accompanied it have occasioned bodily 

injury ;. 

(2) With imprisonment of seven years and six months at 
most, if they have occasioned a grave bodily injury ; 

(3) With imprisonment of twelve years at most, if they 
have occasioned death. 

396. Insubordination committed by two or more persons, 
acting together shall be punished as mutiny, with imprisonment, 
of six years at most. 

The criminal shall be punished : 

(1) With imprisonment of seven years and six months at. 
most, if the offense committed by him, or the assaults accom- 
panying it, have occasioned a bodily injury ; 

(2) With imprisonment of twelve years at most, if they have? 
occasioned a grave bodily injury; 
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(3) With imprisonment of fifteen years at most, if they have 
•occasioned death. 

[Inclosure 8. — Translation.] 
Draft of a treaty of extradition. 

His Majesty the king of the Netherlands and 

having resolved by common accord to conclnde a (new) conven- 
tion for the extradition of criminals, have named for this pur- 
pose as their plenipotentiaries, to-wit : 

His Majesty the king of the Netherlands : 

-who, after having communicated to each other their full powers, 

found in good and due form, have agreed on the following arti- 

•cles : 

Article I. 

The government of the Netherlands and the government of 

engage to mutually deliver to each other, in accord- 

-ance with the rules stipulated in the following articles, persons, 
-other than their own subjects, who have been convicted of, or 
•charged with, one of the crimes hereinafter enumerated, com- 
mitted outside of the territory of the state of which the extra- 
-dition is requested : 

1. {a) Attempt made against the life or liberty of the king, 
•queen regnant, regent, or other head of a friendly state, or under- 
taken with a view to render them incapable of reigning ; (J) 
attempt against the life or liberty of the queen non-regnant, of 
the heir presumptive of the throne, or of a raenxber of the reign- 
ing family. 

2. Murder or assassination; murder or assassination com- 
mitted on a child ; 

3. Menaces made in writing and setting out the act to be per- 
formed under duress per minas^ in so far as the laws of the two 
-countries permit extradition on this ground ; 

4. Abortion procured by the pregnant woman or by others ; 

5. Violence which has caused -a serious bodily injury or 
•death, violence committed with premeditation, or serious violence ; 

6. Eape, attempt against chastity, the crime of having carnal 
intercourse outside of marriage with a girl or married woman 
cinder the age of sixteen years, or with a woman above that age, 
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when the guilty person knows that she is in a fainting or nncon— 
scions condition ; acts of immorality, when the gnilty person 
knows that the person with whom he commits them is in a faint- 
ing or nnconscions condition, or when the said person has not 
reached the age of sixteen years ; inciting a ])erson under that age 
to commit or to submit to acts of immorality, or to have outside- 
of the married state carnal intercourse with a third person ; 

7. Inciting minors to debauch, and every act intended to en- 
courage the debauchery of minors punishable under the laws oi 
the two countries ; 

8. Bigamy; 

9. Kidnapping, suppression of the birth of a child, the sub- 
stitution or changing of a child ; 

10. Kidnapping of minors ; 

11. Counterfeiting or altering coin or paper money, com- 
mitted with the intention of issuing or causing to be issued the 
said coin or paper money as genuine and unaltered, or the inten — 
tional uttering of counterfeit or altered coin or paper money ; 

12. Counterfeiting or falsifying stamps and marks of the— 
state, or of workmen's marks required by law, so far as the laws- 
of the two countries permit extradition on this ground ; 

13. Forgery and the intentional utterance of what is forged^ 
or falsified, so far as the laws of the two countries permit extra- 
dition on this ground ; having in possession or introducing from< 
abroad notes of a bank of circulation chartered under the provi- 
sions of law, with the intention of uttering the same as genuine 
and not falsified, when the offender knew at the time of receiv- 
ing them that they were counterfeit or falsified ; 

14. Perjury; 

15. Bribery of public officers, so far as the laws of the two 
countries permit extradition on this ground ; malversation in 
office, embezzlement committed by officers or by those regarded 
as such ; 

16. Intentional incendiarism when there may result from the 
same a general danger to property or a danger to the life of 
others ; incendiarism caused with the intention of procuring for 
one's self or for a third person unlawful gain, to the injury of 
the insurer or of the lawful holder of a contract of marine insur- 
ance : 
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17. Unlawful destruction, caused intentionally, of an edifice 
belonging wholly or partly to another, or of an edifice or build- 
ing, when there may result from the same a general danger to 
property or of a danger to the life of others ; 

18. Acts of violence committed publicly by mobs against 
person or property ; 

19. The unlawful act, committed intentionally, of sinking, 
wrecking, destroying, rendering unfit for use, or injuring a ves- 
sel when there may result from the same a danger for others ; 

20. Mutiny and insubordination of the passengers on board 
a vessel against the captain and of the crew against their super- 
ior officers ; 

21. The act, committed intentionally, of having endangered 
the safety of a train on a railroad ; 

22. Larceny; 

23. Swindling; 

24. Fraudulent use of a signature in blank ; 

25. Embezzlement; 

26. Fraudulent bankruptcy. 

The attempt to commit, and participation in, the offense are 
included in the preceding list, when they are punishable under 
the laws of the country from which the extradition is asked. 

Article II. 

Extradition shall not take place : 

1. When the offense has been committed within a third 
country, and when the government of the said country demands 
the extradition ; 

2. When the request is made for the same offense for which 
the fugitive has been tried in the country from which the extra- 
dition is asked, and for which he has been condemned, dis- 
charged or acquitted ; 

3. If, according to the laws of the country from which the 
extradition is asked, prescription has run against the prosecution 
or the sentence before the arrest of the fugitive, or in case the 
arrest has not yet taken place before he has been summoned 
before the court for a hearing. 
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Abticlb III. 

Extradition shall not take place as long as the fugitive is 
under prosecution for the same offense in the country from which 
the extradition is asked. 

Abtiole IV. 

If the fugitive is under prosecution or is serving his sentence 
for another offense than that which has given rise to the request 
for extradition, his extradition shall not be granted until after 
the conclusion of the prosecution in the country from which the 
extradition is asked and, in case of condemnation, until after he 
has served his sentence or has been pardoned. Nevertheless, if 
according to the laws of the country which asks the extradition, 
prescription of the prosecution might result from this delay, his 
extradition shall be granted, unless special considerations forbid 
it, under promise of the return of the extradited person as soon 
as the prosecution in the said country shall be concluded. 

Abtiole V. 

It is expressly stipulated that the extradited person shall 
neither be prosecuted nor punished in the country to which the 
extradition has been granted for any punishable offense whatever 
not provided for by the present convention, and committed prior 
to his extradition, nor shall he be extradited to a third state with- 
out the consent of that granting the extradition, unless he has 
had the opportunity again to leave the country aforesaid during 
one month after he has been tried, and, in case of condemnation, 
after he has served his sentence or been pardoned. 

Persons condemned for crimes to which, under the laws of 
the state making the demand, the death penalty is applicable, 
shall be extradited only on condition that the said penalty shall 
not be inflicted on them. 

Abtiole VI. 

The provisions of the present treaty are not applicable to 
political offenses. The person extradited for one of the offenses 
against the universal law, mentioned in Article I, can, conse- 
quently, in no case be prosecuted and punished in the state to 
which the extradition is granted for a political offense committed 
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1)7 him before extradition, nor for an act connected with such 

political offense. 

Abtiolb VIL 

Extradition shall be requested through the diplomatic chan- 
nel, and shall be granted only on the production of the original, 
or of an authenticated copy either of the sentence of condemna- 
tion or bill of indictment or commitment for trial, together with 
the warrant of arrest, drawn according to the forms prescribed 
by the laws of the state making the request, and setting forth the 
offense in question with sufficient clearness to enable the state on 
which the demand is made to decide whether, under its laws, the 
oase is one provided for by the present convention, and also indi- 
oating the penal provision applicable thereto. 

Abticle VIII. 

Articles seized in the possession of the fugitive shall be deliv- 
ered to the state making the demand, if the competent authority 
of the state on which the demand is made has ordered their 

"delivery. 

Abtiolb IX. 

Whilst awaiting the request for extradition through the diplo- 
matic channel, the temporary arrest of the person whose extradi- 
tion may be requested under the termsof the present convention, 
may be asked: 

On the part of the Netherlands by any prosecuting officer 
ipffider de justice) or any examining judge {ji^ge commissaire) ; 

On the part of 

By 

The temporary arrest is subject to the forms and regulations 

prescribed by the laws of the country on which the demand is 

fnade. 

Abticle X. 

The foreigner arrested temporarily under the terms of the 
preceding article, shall, unless his arrest is to be continued on 

another ground, be discharged, if, within the space of 

after the date of the warrant of provisional arrest, the request 
for extradition through the diplomatic channel, accompanied by 
the delivery of the papers designated by this convention, shall 
not have been made. 
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Article XI. 

When, in the prosecution of a criminal case, one of the 
governments shall deem it necessary to examine witnesses in the 
other state, letters rogatory shall be transmitted for that purpose 
through the diplomatic channel, and due answer shall be made 
thereto, always complying with the laws of the country in 
which the witnesses are invited to appear. In case of urgency, 
however, letters rogatory may be directly addressed by the 
judicial authority in one of the states to the judicial authority 
in another state. 

All letters rogatory intended to request an examination of 
witnesses shall be accompanied by a French translation. 

Akticle XII. 

If in a criminal case the personal appearance of a witness in 
the other country is necessary or desired, his government shall 
urge him to comply with the invitation addressed to him, and,, 
in case of his consent, he shall receive traveling and hotel 
expenses in accordance with the rates and regulations in force in 
the country in which the examination is to take place, except in 
case the government making the request shall consider that th& 
witness ought to be allowed a larger sum. 

No witness, whatever be his nationality, who, having been 
summoned in one of the two countries, shall voluntarily appear 
before the judges of the other country, shall be prosecuted or 
detained there for prior criminal acts or sentences, nor under 
charge of complicity in the acts which are the grounds of the 
trial in which he is to appear as a witness. 

Article XIII. 

When in a criminal case the appearance of criminals held in 
the other state or the communication of proof of guilt or docu- 
ments which are in the hands of the authorities of the other 
country shall be deemed useful or necessary, the request for the 
same shall be made through the diplomatic channel, and it shall 
be duly complied with, unless special considerations forbid it,. 
under condition of returning the criminals and the proof. 
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Abticlb XIV. 

The transit through the territory of one of the contracting^ 
states, of & per60n 6Ui*rendered by a third power to the other 
party and who does not belong to thd country of transit, shall 
be granted on the simple prod action of the original or an 
anthenticated copy of one of the legal documents mentioned in 
Article VII, provided that the crime which is the cause of the> 
extradition is included in the present convention and does not 
fall under the provisions of Articles II and VI, and provided that 
the transfer takes place, so far as the escort is concerned, with 
the assistance of the officers of the country authorizing th& 
transit over its territory. 

The cost of transit shall be borne by the state making the 
request. 

Abticlb XV. 

The respective governments mutually renounce all claim for 
the restitution of the expenses for maintenance, transport and 
other expenses which may be incurred, within the limits of their 
respective territories, in the extradition of prisoners who are^ 
charged with or convicted of crime, as well as those resulting 
from the execution of letters rogatory, from the transfer and 
return of criminals for appearance and from the transmission 
and return of evidence of guilt or of documents. 

In case transfer by sea shall be deemed preferable, the person 
to be extradited shall be conducted to the port designated by the^ 
diplomatic or consular agent of the government making the 
demand, and he shall bo embarked at its expense. 

Abticlb XVI. 

The present convention shall take effect from the twentieth, 
day after its promulgation according to the forms prescribed by 
the laws of the two countries. 

From the date of its taking effect, the conventions of 

shall cease to be in force and shall be replaced by the present 
convention, which shall continue in force until six months after 
notice to the contrary from one of the two governments. 

It shall be ratified and the ratifications shall be exchanged, 
within the period , or sooner if possible. 



204 IHTEBNATIONAL EXTRADITION. 

In faith whereof the respective plenipotentiaries have signed 
the present convention and have aflSzed thereto their seals. 

Done in duplicate 

•at , on 

[Inclosure 4.^TTtntlation.] 

Jfemorandum deaignsd to mtm €U a npl^ to ths qustUonM eontaiined in ths eireu- 
larcfhU Moelleneif the Seoretary af Stats^ at Woihingtont of Natember 
t6, 1888. 

1. The government of his majesty the king of the Nether- 
lands can in no case grant extradition otherwise than by virtue 
•of a special convention to this effect This is owing to the pro- 
vision contained in Article III, paragraph 2 of the constitution. 
No exception can be made to this rule under any circumstances^ 
'not even if reciprocity in this respect be offered by a' foreign 
government. The extradition of our own subjects can never be 
:granted. 

2. A provisional arrest, pending an application for extradi- 
tion, accompanied by the necessary judicial papers, may take 
;place when provision therefor is made by a convention. 

(Article IX of the law concerning extradition.) 

According to this article, provisional arrests are made at the 
request of those foreign authorities designated as competent by 
the convention. 

It is not necessary for this request to be made diplomatically, 
although it may be stipulated in the convention that it shall be 
40 made. The period during which a person may be held 
under provisional arrest, pending the receipt of an application 
for extradition is determined by Article X of the law, and by the 
stipulations on this subject which are contained in the various 
extradition conventions. 

When an application for extradition has been made, the per- 
son arrested is held until a decision has been reached concern- 
ing such application, while, if extradition is granted, the person 
arrested is, of course, held until the extradition takes place. 

Provisional arrests may be made in compliance with a request 
sent by telegraph. 

3. Warrants of arrest are issued by judicial magistrates 
•(Article X) and, in the cases provided for in Article XII of the 
Jaw, they are also issued, provisionally, by police magistrates. 
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A provisional arrest may be ordered by both jndicial and" 
police magistrates. (Article IX.) 

A renewal of the warrant of arrest on the receipt of the- 
application for extradition is not necessary. 

The laws of the Netherlands recognize no complaint in extra« 
dition cases ; no reply, therefore, need be made to the questions, 
propounded on this subject. 

4. The procedure to be observed in extradition cases is regu- 
lated by Articles XIII and XX of the law. The judge examines, 
the person whose extradition is asked for, and gives his opinion. 
This opinion is addressed to the minister of justice, who, on hi&. 
own authority, grants or refuses the extradition. 

The documents on which the application for extradition is- 
based, and the application itself, are transmitted diplomatically. 
(Article VIII.) By the subsequent transmission from the min- 
istry of justice to the competent officer in the office of the attor- 
ney for the crown, the case is brought before the cdurt. 

Authentication of the documents is not required except when 
it is provided for by treaty, or when it is required by custom. 

As has already been remarked (sub mcmero i) the minister- 
of justice decides whether an apph'cation for extradition is to be- 
granted or denied. His decision is transmitted diplomatically. 

7. The seizure of articles found in the possession of the person 
whose extradition is asked for may take place at the time of hi& 
arrest. (Articles IX and XII.) The court decides whether- 
these articles are to be sent to the government applying for the 
extradition, that it may use them as evidence, or whether they 
are to be returned to the person whose extradition is asked for,., 
even in case his extradition is granted. (Article YIII.) 

8. The extradition takes place in a locality situated on the 
frontier, or in a sea-port, but not in the place where the person 
wanted is held. 

The extradition can not take place before the expiration or 
fifteen days after the person wanted has been examined by the- 
court. (Article XVIII.) 

The law, however, fixes no period within which the extradi- 
tion, when once granted, must take place. 

9. The right of transit is regulated by treaty. According to^ 
Article XX of the law, all that is needed, in order that thes 
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transit of a person wanted hy a tliird power may be granted, is 
that snch power shall have an extradition treaty with the Nether* 
lands, and that the offense for which the extradition has been 
granted be mentioned in snch treaty. 

Transit throngh the territory of the Netherlands takes place, 
so far as the escort is concerned, with the co-operation of Dutch 
officers. 

10. As to the expense growing out of extradition cases, the 
rule is that the government granting extradition defrays the 
expense of the keeping and transportation of the person wanted 
through its own territory ; the expense of the transit is defrayed 
by the state that has applied for the extradition. 



NICARAGUA. 

Concluded June 25, 1870; liatijicationa exchanged <xt Managua^ 
June 2^ 1871; Proclaimed September 19^ 1871. 

Abticle I. 

The government of the United States and the government of 
Nicaragua mutually agree to deliver up persons who, having 
been convicted of or charged with the crimes specified in the 
following article, committed within the jurisdiction of one of 
the contracting parties, shall seek an asylum or be found within 
the territories of the other : Provided^ That this shall only be 
done upon snch evidence of criminality as, according to the 
laws of the place where the fugitive or person so charged shall 
be found, would justify his or her apprehension and commit- 
ment for trial, if the crime had been there committed. 

Abticle II. 

Persons shall be delivered up, who shall have been convicted 
of, or be charged, according to the provisions of this convention, 
with any of the following crimes : 

1. Murder, comprehending assassination, parricide, infanti- 
cide, and poisoning. 

2. The crimes of rape, arson, piracy, and mutiny on board a 
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ship, whenever the crew, or part thereof, by fraud or violence 
against the commander, have taken possession of a vessel. 

3. The crime of burglary, defined to be the action of break- 
ing and entering by night into the house of another with the 
intent to commit felony ; and the crime of robbery, defined to be 
the action of feloniously and forcibly taking from the person of 
another goods or money, by violence, or putting him in fear. 

4. The crime of forgery, by which is understood the utter- 
ance of forged papers, the counterfeiting of public, sovereign, or 
government acts. 

5. The fabrication or circulation of counterfeit money, either 
coin or paper, of public bonds, bank-notes, and obligations, and 
in general of all titles of instruments of credit, the counterfeit- 
ing of seals, dies, stamps, and marks of state and public admin- 
istrations, and the utterance thereof. 

6. The embezzlement of public moneys, committed within 
the jurisdiction of either party, by public officers or depositaries. 

7. Embezzlement by any person or persons hired or salaried, 
to tiie detriment of their employers, when these crimes are sub- 
jected to infamous punishment. 

Abticlb III. 

The provisions of this treaty shall not apply to any crime or 
offense of a political character, and the person or persons deliv- 
ered up for the crimes enumerated in the preceding article, shall 
in no case be tried for any ordinary crime, committed previously 
to that for which his or their surrender is asked. 

Article IV. 

If the person, whose surrender may be claimed pursuant to 

the stipulations of the present treaty, shall have been arrested 

for the commission of offenses in the country where he has 

sought an asylum, or shall have been convicted thereof, his 

extradition may be deferred until he shall have been acquitted, 

or have served the term of imprisonment to which he may have 

been sentenced. 

Article V. 

Eequisitions for the surrender of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
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parties, or, in tho event of the absence of these from the- 
country or its seat of government, they may be made by superior 
'consular officers. If tlie person whoso extradition may be asked 
for shall have been convicted of a crime, a copy of the sentence- 
of the court in which he may have been convicted, authenticated 
under its seal, and an attestation of the official character of the- 
judge by the proper executive authority, and of the latter by 
the minister or consul of the United States or of Nicaragua, 
respectively, shall accompany the requisition. When, however^ 
the fugitive shall have been merely charged with crime, a duly 
authenticated copy of the warrant of his arrest in the country 
where the crime may have been committed, and of the deposi- 
tions upon which such warrant may have been issued, must 
accompany the requisition as aforesaid. The president of the- 
United States, or the proper executive authority in Nicaragua^ 
may then issue a warrant for the apprehension of the fugitive,, 
in order that he may be brought before the proper judicial 
authority for examining the question of extradition. If it 
should be decided that, accordrng to law and evidence, the extra- 
dition is due pursuant to this treaty, the fugitive may be given 
up according to the forms prescribed in such cases. 

Article VI. 

The expenses of the arrest, detention, and transportation of 
the persons claimed shall be paid by the government in whos& 
name the requisition shall have been made. 

Article VII. 

This convention shall continue in force during five (5) year» 
from the day of exchange of ratifications ; but if neither party 
shall have given to the other six (6) months previous notice of 
its intention to terminate the same, the convention shall remaia 
in force five (5) years longer, and so on. 
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ORANGE FREE STATE. 

Concluded December ^^, 1871; Ratifications exchanged at Wash- 
ington^ August 18^ 1873; Proclaimed August Z3^ 1873. 

Article VIII. 

The United States of America and the Orange Free State, 
on requisitions made in their name through the medium of their 
respective diplomatic or consular agents, shall deliver up to 
justice persons who, being charged with the crimes enumerated 
in the following article, committed within the jurisdiction of 
the requiring party, shall seek asylum or shall be found within 
the territories of the other. 

Provided^ That this shall be done only, when the fact of the 
commission of the crime shall be so established as to justify 
their apprehension and commitment for trial, if the crime had 
been committed in the country where the person so accused^ 
shall be found. 

Article IX. 

Persons shall be delivered up according to the provisions of 
this convention, who shall be charged with any of the following 
crimes, to wit: Murder, (including assassination, parricide, in- 
fanticide, and poisoning ;) attempt to commit murder, rape, forgery 
or the emission of forged papers, arson, robbery with violence, 
intimidation or forcible entry of an inhabited house, piracy* 
embezzlement by public oiBcers, or by persons hired or salaried 
to the detriment of their employers, when these crimes are sub- 
ject to infamous punishment. 

Article X. 

The surrender shall be made by the executive of the contract- 
ing parties respectively. 

Article XI. 

The expense of detention and delivery effected pursuant to 

the preceding articles, shall be at the cost of the party making 

the demand. 

14 



Articlk XII. 

The proyisions of the aforegoing articles relating to the enr- 
render of fugitive criminalB, ehall not apply to offenaea committed 
before the date hereof, nor to those of a political character. 
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Concluded Augvst 11, 1874^; Ratifications exchanged at Con- 
stantinaj>le April S2, 1875 ; Proclaimed May £6^ 1876. 

Article I. 

The government of the United States and the Ottoman gov- 
ernment mntnallv agree to deliver up persons who, having been 
convicted of or charged with the crimes specified in the follow- 
ing article, committed within the jurisdiction of one of the con- 
tracting parties, siiall sock an asylum or be found within the 
territories of the other : Provided^ That this shall only be done 
upon such evidence of criminality as, according to the laws of 
the place where the fugitive or person so charged shall be found, 
would justify his or her apprehension and commitment for trial, 
if the crime had been there committed. 

Article II. 

Persons shall be delivered up who shall have been convicted 
of, or be charged, according to the provisions of this convention, 
with any of the following crimes: 

1st. Murder, comprehending the crimes designated by the 
terms of parricide, assassination, poisoning, and infanticide. 

2nd. The attempt to commit murder. 

3rd. The crimes of rape, arson, piracy, and mutiny on board 
a ship, whenever the crew, or part thereof, by fraud or violence 
against the commander, have taken possession of the vessel. 

4th. The crime of burglary, defined to be the action of break- 
ing and entering by night into the house of another with the 
intent to commit felony ; and the crime of robbery, defined to be 
the action of feloniously and forcibly taking from the person of 
another goods or money, by violence, or putting hinj in fear. 
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6th. The crime of forgery, by which is understood the utter- 
ance of forged papers, the counterfeiting of public, sovereign, or 
government acts. 

6th. The fabrication or circulation of counterfeit money, either 
•coin or paper, of public bonds, bank-notes and obligations and in 
general of all things being titles and instruments of credit, the 
•counterfeiting of seals, dies, stamps, and marks of state and pub- 
lic administrations and the utterance thereof. 

7th. The embezzlement of public moneys committed within 
the jurisdiction of either party, by public oflScers or depositaries. 

8th. Embezzlement by any person or persons hired or salaried, 
to the detriment of their employers, when these crimes are sub- 
ject to infamous punishment. 

Article III. 

The provisions of this treaty shall not apply to any crime or 
offense of a political character, and the person or persons deliv- 
ered up for the crimes enumerated in the preceding article shall 
in no case be tried for any ordinary crime, committed previously 
to that for which his or their surrender is asked. 

Article IV. 

If the person whose surrender may be claimed, pursuant to 
the stipulations of the present treaty, shall have been arrested 
for the commission of offenses in the country where he has 
sought an asylum, or shall have been convicted thereof, his extra- 
dition may be deferred until he shall have been acquitted, or 
have served the term of imprisonment to which he may have 
been sentenced. 

Article V. 

Kequisitions for the surrender of fugitives from justice 
«hall be made by the respective diplomatic agents of the con- 
tracting parties, or in the event of the absence of these from 
the country, or its seat of government, they may be made by 
superior consular officers. If the person whose extradition may 
be asked for shall have been convicted of a crime, a copy of the 
sentence of the court in which he may have been convicted, 
authenticated under its seal and an attestation of the official 
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oharacter of the judge by the proper execntivo authority, and of 
the latter by the minister or consul of the United States or of 
the Sublime Porte, respectively, shall accompany the requisition. 
When, however, the fugitive shall have been merely charged 
with a crime, a duly authenticated copy of the warrant for his. 
arrest in the country where the crime may have been committed, 
or of the depositions upon which such warrant may have been 
issued, must accompany the requisition as aforesaid. The presi- 
dent of the United States or the proper executive authority m 
Turkey may then issue a warrant for the apprehension of the* 
fugitive, in order that he may be brought before the proper- 
judicial authority for examination. If it should then be decided 
that, according to law and the evidence, the extradition is due^ 
pursuant to the treaty, the fugitive may be given up according 
to the forms prescribed in such cases. 

Articlb VI. 

The expenses of the arrest, detention, and transportation of 
the persons claimed shall be paid by the government in whose 
name the requisition has been made. 

Abticlb VII. 

Neither of the contracting parties shall be bound to deliver- 
up its own citizens under the stipulations of this treaty. 

Article VIII. 

This convention shall continue in force during five (6) years, 
from the day of exchange of ratification, but if neither party 
shall have given to the other six (6) months' previous notice of 
its intention to terminate the same, the convention shall remaia 
in force five years longer, and so on. 
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l^RUSSIA AND OTHER STATES OF THE GERMANIC 

CONFEDERATION. 

'Concluded Jv/ne 16^ 1852; Ratifications exchanged at Washing- 
tony May 30, 1853; Proclaimed June i, 1853. 

Abtiole I. 

It 18 agreed that the United States and Prussia, and the other 
states of the Germanic Confederation included in or which may 
Jiereafter accede to this convention, shall upon mutual requisi- 
tions by them or their ministers, officers, or authorities, respect- 
ively made, deliver up to justice all persons who, being charged 
~with the crime of murder, or assault with intent to commit 
murder, or piracy, or arson, or robbery, or forgery, or the utter- 
ance of forged papers, or the fabrication or circulation of 
-counterfeit money, whether coin or paper money, or the embez- 
4zlement of public moneys committed within the jurisdiction of 
either party, shall seek an asylum, or shall be found within the 
territories of the other : Provided, That this shall only be done 
upon such Evidence of criminality as, according to the laws of 
the place where the fugitive or person so charged shall be found, 
would justify his apprehension and commitment for trial, if the 
crime or offense had there been committed ; and the respective 
judges and other magistrates of the two governments shall have 
power, jurisdiction, and authority, upon complaint made upon 
oath, to issue a warrant for the apprehension of the fugitive or 
person so charged, that he may be brought before such judges or 
X)ther magistrates respectively, to the end that the evidence of 
xjriminality may be heard and considered ; and if, on such hear- 
ing, the evidence be deemed sufficient to sustain the charge, it 
shall be the duty of the examining judge or magistrate to certify 
the same to the proper executive authority, that a warrant may 
issue for the surrender of such fugitive. The expense of such 
apprehension and delivery shall be borne and defrayed by the 
party who makes the requisition and receives the fugitive. 

Article II. 

The stipulations of this convention shall be applied to any 
-other state of the Germanic Confederation which may hereafter 
declare its accession thereto. 
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Article III. 

jS'one of the contracting parties shall be bound to deliver up 
its own citizens or subjects under the stipulations of this con- 
vention. 

Article IV. 

Whenever any person accused of any of the crimes enumer- 
ated in this convention shall have committed a nevr crime in the 
territories of the state where he has sought an asylum, or shall 
be found, such person shall not be delivered up under the stipu- 
lations of this convention until he shall have been tried, and 
shall have received the punishment due to such new crime, or 
shall have been acquitted thereof. 

Article V. . 

The present convention shall continue in force until the 1st of 
January, 1858, and if neither party shall have given to the other 
six months' previous notice of its intention then to terminate the 
same, it shall further remain in force until the end of twelve 
months after either of the liigh contracting parties shall have 
given notice to the other of such intention ; each of the high 
contracting parties reserving to itself the right of giving such 
notice to the other, at any time after the expiration of the said 
first day of January, 1858. 

The original parties to this treaty were His Majesty the King 
of Prussia, in his own name, as well as in the name of His Majesty 
the King of Saxony, His Royal Highness the Elector of Hesse,. 
His Koyal Highness the Grand Duke of Hesse and on Rhine,, 
His Royal Highness the Grand Duke of Saxe- Weimar-Eisenach, 
His Highness the Duke of Saxe-Meiningen, His Highness the 
Duke of Saxe-Altenburg, His Highness the Duke of Saxe-Co- 
burg-Gotha, His Highness the Duke of Brunswick, His Highness 
the Duke of An halt-Dessau, His Highness the Duke of Anhalt- 
Bernburg, His Highness the Duke of Nassau, His Serene High- 
ness the Prince of Schwarzburg-Rudolstadt, His Serene Highness 
the Prince of Schwarzburg-Sondershausen, Her Serene Highnesa 
the Princess and Regent of Waldeck, His Serene Highness tlie 
Prince of Reuss, elder branch. His Serene Highness the Prince 
of Reuss, junior branch. His Serene Highness the Prince of 
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Lippe, His Serene Hrghness the Landgrave of Hesse-Homburgy 
as well as the free city of Frankfort. 

Since it was concluded the following have become parties to 
it : The citj of Bremen, Mecklenburg-Schwerin, Mecklenbnrg- 
Strelitz, North German Confederation, Oldenburg, Schaumburg« 
Lippe, and Wiirttemberg. 

Memorial concerning the procedure on international extradition employed by the 

German Empire and PrusHa, 

In accordance with German views of justice the principle 
obtains that a subject of the empire who is in Germany may not 
be withdrawn from the jurisdiction of his German judge, and 
that when he has committed a crime or trespass in a foreign 
country he shall not, on that account, be delivered over to such 
country, but, the case being an appropriate one for such action, 
be prosecuted before the courts of his own country. This view 
of justice finds expression in the German penal code now in 
force, which provides in paragraph 4, No. 3, that a German may 
be prosecuted in Germany on account of every act which, under 
German law, is to be regarded as a crime or trespass committed 
abroad, punishable by the laws of the place where it was com- 
mitted, and further directs, in paragraph 9, that a German shall 
not be delivered over to a foreign government for prosecution 
or punishment. 

Apart from this provision of the penal code, which excludes 
the extradition of Germans, and from the provisions contained 
in extradition treaties which make extradition dependent on cer- 
tain conditions, there exist for the German empire, and in par- 
ticular for Prussia, no rules which limit extradition to a foreign 
country. 

As regards the empire, no legal provisions whatever, other than 
the provision contained in paragraph 9, of the penal code, have 
been decreed. The treaties respecting the extradition of crim- 
inals concluded by His Majesty the emperor and assented to by the 
legislative factors, the Bundesrath and the Reichstag, have, how- 
ever, the force of laws. 

These are the extradition treaties of the empire with the fol- 
lowing countries : 

Italy, of October 31, 1871, (Imperial Law Gazette, 1871, p. 
416.) 
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England, of May 14, 1872, (I. L. G., 1872, p. 229.) 
Switzerland, of January 24, 1874, (I. L. G., 1874, p. 113.) 
Belgium, of December 24, 1874, (I. L G., 1876, p. 78.) 
Luxemburg, of March 9, 1876, (I. L. G., 1876, p. 223.) 
Brazil, of September 17, 1877, (I. L. G., 1878, p. 293.) 
Sweden and Norway, of January 19, 1878, (I. L. G., 1878, 
p. 110.) 

Spain, of May 2, 1878, (I. L. G., 1878, p. 213.) 
Uruguay, of February 12, 1880, (I. L. G., 1883, p. 287.) 
As also the articles having reference to extradition in the 
consular treaty with Servia, of January 6, 1883, (Art. XXV, I. 
L. G., p. 70), and in the amity and commercial treaty with the 
South African Republic, of January 22, 1886, (Art. 31, I. L. G., 
1886, p. 228). 

In so far as by the laws and treaties of the empire relating to 
the extradition of criminals, provisions which bind all the states 
of the union have not been made, those states are not hindered 
from independently regulating extradition by agreements with 
foreign states or by laws enacted for their own territory. 

Of conventions, some of an earlier, some of a later period, 
for the extradition of criminals, entered into by individual states 
of the union with various foreign states, there exists a number, 
and in particular such with France, the Netherlands, Austria- 
Hungary, and Russia. With the United States of America, also, 
extradition is regulated by various treaties, as, besides the treaty 
of June 16, 1862, which applies to all of the states of the former 
North German Union, and also to Hesse, south of the Main, and 
to Wiirttemberg, there exist separate treaties with Bavaria and 
Baden, of September 12, 1863, and January 30, 1867, respectively. 
In detail the questions numbered 1 to 10, propounded in the 
communication of December 14th last, of the legation of the 
United States of America, are answered as follows : 

1. Extradition is also accorded in Prussia and Alsace-Lorraine, 
as well as in the other states of the union, when no treaty 
requiring the same exists. This course is adopted from the point 
of view that it would not be in accordance either with the conn- 
try's own interests or with the consideration due to friendly 
nations to permit persons who are prosecuted in foreign countries 
on account of vile penal acts to evade punishment by the appro- 
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priate foreign courts by obtaining shelter in this country. In 
accordance with this view, therefore, such persons are also with- 
out treaty obligation, or in extension of such, upon the request 
of the foreign government regularly extradited, in so far as par- 
ticular objections to such course are not found to exist in indi- 
vidual cases. In connection with such procedure it is customary 
to require that by the submission of a warrant of arrest issued 
by the appropriate foreign court, or in some other suitable man- 
ner, it be shown on account of what acts the person in question 
is prosecuted, and that reciprocity on the part of the foreign 
«tate appears to be assured. What shall be deemed requisite in 
«uch cases as regards the matter itself depends upon the free 
Kletermination of the government. The requirement of reci- 
procity could, however, not be dispensed with, since, with every 
-disposition on the part of Germany to extend to foreign govern- 
ments official co-operation in order to bring fugitive criminals to 
Kleserved punishment, it can, nevertheless, not be regarded as 
proper to accord to a foreign country an assistance in furthering 
the ends of justice which would not be extended in return by 
the latter under similar circumstances. 

2. Pending the reception of a formal requisition for surrender, 
and of the documents to be submitted with the same, the provis- 
ional arrest and detention of a fugitive criminal can be granted. 
In so far as individual extradition treaties do not contain con- 
trary provisions, the foreign government seeking extradition 
must, in order to secure provisional arrest and detention, make 
requisition therefor. For such proceedings the diplomatic chan- 
nel, if no other means are provided, would constitute the rule. 
The requisition must regularly show on account of what punish- 
able act the person in question is judicially prosecuted, and that 
in the country making the requisition a warrant of arrest has 
been issued against him. 

To the extent in which greater requirements may in such 
•cases be made by the particular foreign state, the same require- 
ments would eventually be made of such state on the German 
«ide. Individual extradition treaties designate how long the 
fugitive may be provisionally held, and after what period lie 
must be released in case the requisition accompanied by the doc- 
uments necessary to support the same has not been made within 
€uch period. 
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This period is fixed bj the treaties with Belginiiv and Luxem- 
burg for the adjoining kingdom of Prussia, and as regards Lux- 
emburg, also for the adjoining imperial territory of Alsace-Lor- 
raine, at fifteen days, and for the remainder of the union at three 
weeks; pursuant to the treaties with Italy and Switzerland at 
twenty days; with Sweden and Norway at six weeks; with Spain 
at two months, and, as regards the foreign possessions of Spain, 
at three months ; with Brazil and Uruguay at ninety days. 

In so far as such treaty provisions do not exist, the period is- 
determined by the government in a particular case in accordance 
with the circumstances, and with consideration of the period 
accorded by the other state in such cases. 

Provisional arrest and detention can be obtained on tele- 
graphic information. 

3. In the imperial extradition treaty with Belgium it is pro- 
vided, in view of a legal requirement existing in that country, that 
provisional arrest shall take place upon a warrant issued by the- 
examining judge (Untersuchungs-Richter) of the place of sojourn 
of the fugitive upon the basis of an official communication from 
the appropriate authority of the state making the requisition.. 
A like provision is embodied in the extradition treaty with 
Luxemburg. Provisional arrest in Prussia takes place solely by 
direction of the administrative (police) authority — in the final 
resort, the minister of the interior. After the receipt of the- 
formal requisition there is, as a rule, no necessity of a renewed 
warrant in support of a provisional arrest already decreed. A 
new one would, however, be necessary if the further detention 
devolved upon another authority than the one upon whom the 
provisional arrest devolved. In Prussia the arrest of a criminal 
whose extradition has been formally requested, as well as the 
provisional arrest, devolves in general upon the administrative 
(police) authority. A departure from this rule takes place only 
in so far as individual extradition treaties contain provisions not 
in accord therewith — as, for instance, the treaty with England. 
While, pursuant to that treaty, the person whose extradition is 
requested is to be primarily arrested by the appropriate authori- 
ties — therefore in Prussia by the police authorities — such person 
is thereupon to be conducted before the judge who is to examine 
the prisoner and provisionally investigate the penal case in the 
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same manner as if the arrest had been made on account of a. 
punishable act committed in the home country (of the judge), sa 
that the further detention depends upon the determination of the 
jtidge. 

The case is similar with respect to tlie treaty of June 16, 1852,. 
with the United States of America. These provisions have been 
adopted solely for the purpose of establishing a procedure havings 
a reciprocal character with the state of law existing in England 
and the United States of America. 

A complaint before the German court to obtain provisional 
arrest and detention, or arrest after demand of surrender, is not 
required in Germany, the principle being acted upon on the Ger-^ 
man side that extradition is conducted from government to govern- 
ment, and that therefore, after the requisition for surrender has- 
been made by the government desiring extradition upon the gov-^ 
ernment from whom it is desired, it rests with the latter to adopts 
in accordance with its laws and institutions, further necessarj'- 
measures. Therefore when a requisition for extradition or for 
provisional arrest has been made by a foreign government,, 
instruction is given to the appropriate German authority to* 
otlicially take or cause to be taken the measures appropriate ta 
the purpose. In accordance therewith, in particular, the judicial 
measures requisite for arrest or detention are taken ex officio or 
the state attorney is directed to take them, without it being left 
to the foreign government and its official representatives to appl}'^ 
themselves like a private party to the German authorities or 
courts, and thus prosecute their claim to extradition, which rests^ 
on an international basis, like a private claim by means of a com- 
plaint before the authorities of the countr3\ Only in the treaty 
with the United States of America is a ^^ statement supported by^ 
oath '' ("complaint made under oath") provided for, and in view^ 
of the procedure observed there, Germany must also meet requi-^ 
sitions of the United States with a similar requirement. 

4. The requisition for extradition is regularly communicated 
to the ministers of the interior and of justice, and in connection, 
with those authorities subjected to a provisional examination. If 
objections to according surrender are not found at this stage of 
the procedure, the matter is customarilj^ turned over to the pro- 
vincial authorities for closer investigation, and in such manner 
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that the administrative anthority (the goyernmcntal president) 
and the state attorney having jurisdiction at the place where the 
arrest of the fugitive takes place are entrusted therewith. Upon 
the administrative authority devolves, in this connection in par- 
ticular, the investigation of the relations which concern the person 
and nationality of the fugitive, while the question whether the 
punishable acts with which the fugitive is charged afford in their 
legal nature sufficient grounds for extradition is especially one 
for the examination of the state attorney. The courts partici- 
pate in Prussia in this investigation only in so far as expressly 
provided for in the extradition treaties with foreign states, as in 
particular with England and the United States. This provision, 
iiowever, as already indicated, has only been embodied in those 
treaties in consideration of the circumstances that in the foreign 
states in question a judicial procedure takes place in which evi- 
dence of the guilt of the fugitive must bo submitted, which 
appears to render it proper that a like requirement should be 
made on the German side in case of requisitions by those states, 
and that the evidence submitted by them should be subjected to 
-examination here also. In these cases it devolves upon the 6er 
man courts to pass upon the sufficiency of the evidence submitted, 
in order that — in accordance with the laws of the state upon 
which the requisition is made — it may be shown either that the 
Ksommitment of the fugitive for trial, in case the punishable act 
had been done in that state, would be justifiable, or that the 
fugitive is identical with the person condemned by the courts of 
i\\G state making the requisition. 

The judicial decision on these points, when reached, is com- 
inunicated by the state attorney to the minister of justice, and is 
regarded by the executive as the utterance of the official author- 
ity upon which the decision of such questions devolves. The 
papers to be submitted to the court must be conveyed to the 
-government through diplomatic mediation. Apart from the 
participation of the courts, which occurs only in connection 
with requisitions for extradition by England and the United 
States of America, these courts do not in Prussia occupy them- 
selves with an examination of requisitions for extradition, for the 
reason that in examinations of requisitions made by other states 
IhKU England and the United States of America, it is not a 
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question of the consideration of the evidence of the guilt or 
the fngitive. The question of guilt is, according to the view^ 
which obtains here, solely for the consideration of the foreign 
courts upon whom it devolves to adjudge the fugitive, while for- 
this government it is only a question of determining whether 
the state attorney here should surrender the fugitive criminal to- 
the appropriate foreign authorities, that is to say, whether in the 
foreign country 9^ penal prosecution is pending for which such 
assistance in furthering the ends of justice should be accorded. 

The examination of this question, which relates to the prose- 
cution rather than to the trial (Aburtheilung), would seem to> 
devolve with peculiar propriety upon the state attorney, he being^ 
the official upon whom the prosecution in all internal penal casea 
devolves. 

5. The documents to bo submitted as a basis for requisitions. 
for extradition, pursuant to most of the imperial extradition 
treaties (such in particular as those with Belgium, Luxemburg^ 
Sweden and Norway, Spain, and Uruguay), must be submitted 
in the original or in authenticated copies, and in such form asj, 
the laws of the state desiring the extradition prescribe. 

With respect to individual states, such, for instance, a&. 
Austria-Hungary, Switzerland, and Luxemburg, partly on the 
basis of an agreement, partly on that of existing practice on 
both sides, a further authentication is not required when the 
documents submitted are made out with signature and official 
seal by the appropriate authorities of the state making the requi- 
sition, while in general it is required that the documents in ques- 
tion shall at the end be authenticated by the representative here 
of such state, in order that the authentication of the foreign 
office may be added before the documents are transmitted to 
other Oerman authorities. The treaty with England requires- 
authentication by a sworn witness, or by an impression of the 
seal of the minister of justice or other minister of state making- 
the requisition. Since for the documents to be submitted to the> 
United States of America as a basis for requisitions for extradi- 
tion a particular certificate of authentication is prescribed there^ 
in which it is especially expressed that the documents in ques-- 
tioB are sufficient as evidence in Germany, it will be necessary- 
to add to the documents submitted with an American requisitioik 



222 INTERNATIONAL EXTRADITION. 

for extradition a eimilar certificate of anthentication in which it 
i8 certified in particular that such docnmenta haye been made 
ont by the appropriate authorities of the United States, and that 
they are entitled to full credence there. 

6. After the provincial authorities, or, as the case may be, 
the courts, have concluded the examination confided to them 
under Nos. 3 and 4, and have reported on the subject, the deci- 
sion upon the requisition for extradition ensues at the central 
resort — in Prussia upon an understanding arrived at among the 
ministers for foreign affairs, of the interior, and of justice — and 
according to the circumstances of the particular case, after consid- 
eration of the matter by the royal Prussian government, or such 
other government of a state of the union as may be concerned, 
or the imperial stadtholder of Alsace-Lorraine, with the chan- 
cellor of the empire (or the foreign office). The decision reached 
is officially communicated by the foreign office to the representa- 
tive, from whom the request has been received, of the state mak- 
ing the requisition. 

7. All the articles found in possession of the person to be 
extradited at the time of his arrest are, as a rule, officially seized, 
and in case the appropriate authority of the state applied to for 
extradition has directed their delivery, are surrendered together 
with the prisoner. This procedure is employed, however, only 
in so far as reciprocity is assured. 

Pursuant to the German extradition treaties this course has 
been regularly pursued with respect to the particular states, but 
not with respect to the United States of America. As the seizure 
and delivery of articles in the United States does not take place 
ex offidOj it being left to the person sustaining damage to effect 
the surrender of the same by bringing action therefor before the 
American cotlrts, it could not be reckoned on that on the German 
side in case of an American requisition for seizure and surrender 
of the articles found, such requisition would be ex officio com- 
plied with ; the persons sustaining damage would, however, be 
at liberty to prosecute their claims by action before the German 
courts. 

8. The fugitive whose extradition has been granted is deliv- 
ered to the authorities of the state making the requisition at the 
frontier, and not at the place where he is detained. If the con- 
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vejance home of the criiDinal takes place by sea ou a vessel [not] 
earrjing the Oerman flag, and a person has been sent by the 
state making the requisition to Germany to receive him, he is 
delivered to that person at the port of embarkation on board the 
vessel (not a Grerman one) in question. If the voyage is to take 
place on a German vessel, the fugitive, for the reason that 
authority over a prisoner cannot be accorded to a foreign official 
on board a German vessel, in German waters or on the high sea, 
is not delivered over to such official until the territorial waters of 
the state making the requisition are reached. 

As soon as extradition is granted the measures necessary to 
effect it are immediately taken. A particular period within 
which the fugitive must be taken in charge or removed from the 
eountry is not fixed either by law or by treaty. 

9. The transit of a criminal surrendered by a third state is 
granted by the government of his majesty the emperor or by 
that of another state of the union under the same conditions as 
extradition. Wliatthe German attitude with respect to England 
and the United States of America would be in such cases, and 
whether in particular proofs of the guilt of the fugitive would 
be necessary, has not yet been considered. German}' would, it is 
to be presumed, upon assurance from England or America that, 
a case occurring, transit would not be made dependent upon the 
submission of such proofs, have no objection to permit the transit 
of a criminal to England or the United States in the same man- 
ner, without submission of proofs of guilt, upon the production 
only of a warrant of arrest issued by the English or American 
judge. 

Transit through German territory takes place regularly with 
the accompaniment of a German police official. 

10. As regards costs it is the rule for the empire, and all the 
«tates of the union, that a reimbursement of the costs arising 
from the arrest, the maintenance and transportation of the fugi- 
tive up to the time the frontier is reached, is not to be demanded 
of the state making the requisition, but that these costs are to be 
borne rather by the state upon which the requisition is made!. 
This principle has been embodied in all extradition treaties as 
yet concluded by the empire, and is alsb regularly applied in 
extraditions which take place on the basis of reciprocity without 
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treaty obligations. Apart from an older agreement with Austria- 
Hungary made in the period of the confederated relation, only 
the treaties existing between Germany and the United States of 
America contain a provision pursuant to which the costs of thfr 
arrest and extradition are to be repaid by the government making- 
the requisition. This provision, in connection with the large 
amount of the costs which arise in America, has resulted in com- 
pelling the German authorities in many cases to abstain from 
making requisition for the extradition of criminals who have: 
found an asylum in the United States of America. 
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Concluded May S3^ 1870 ; Hatifications exchanged- at Washing^ 
ion, March Z, 187 ^ ; Proclaimed March 4, 1874- 

Article I. 

The government of the United States and the government of 
Salvador mutually agree to deliver up persons who, having been 
convicted of or charged with the crimes specified in the follow- 
ing article, committed within the jurisdiction of one of the con- 
tracting parties, shall seek an asylum or be found within the 
territories of the other : Provided, That this shall only be done 
upon such evidence of criminality as according to the laws of th& 
place where the fugitive or person so charged shall be found,, 
would justify his or her apprehension and commitment for trial 
if the crime had been there committed. 

Article 1 1. 

Persons shall be delivered up who shall have been convicted 
of, or be charged, according to the provisions of this convention^ 
with any of the following crimes : 

1. Murder, comprehending the crimes designated in the penal 
codes of the contracting parties by the terms homicide, parricide^ 
assassination, poisoning, and infanticide. 

2. The attempt to commit murder. 

3. The crimes of rape, arson, piracy, and mutiny on board a 
ship, whenever the crew, or part thereof, by fraud or violence^ 
against the commander, have taken possession of the vessel. 
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4. The crime of burglary, defined to be the action of breaking 
and entering by night into the house of another with the intent 
to commit felony ; and the crime of robbery, defined to be the 
action of feloniously and forcibly taking from the person of 
another goods or money by violence, or putting him in fear. 

5. The crime of forgery, by which is understood the utter- 
ance of forged papers, the counterfeiting of public, sovereign, or 
governmental acts. 

6. The fabrication or circulation of counterfeit money, either 
coin or paper, of public bonds, bank-notes, and obligations, and 
in general of all things being titles or instruments of credit, the 
counterfeiting of seals, dies, stamps, and marks of state and pub- 
lic administration, and the utterance thereof. 

7. The embezzlement of public moneys, committed within 
the jurisdiction of either party, by public ofticers or depositaries. 

8. Embezzlement, by any person or persons, hired or salaried, 
to the detriment of their employers, when these crimes are sub- 
ject to infamous punishment. 

Article III. 

The provisions of this treat}^ shall not apply to any crime or 
offense of a political character; and the person or persons 
delivered up for the crimes enumerated in the preceding article 
shall in no case be tried for any ordinary crime committed pre- 
viously to that for which his or their surrender is asked. 

Article IV. 

" If the person whose surrender may be claimed, pursuant to the 
stipulations of the present treaty, shall have been arrested for 
the commission of offenses in the country where he has sought 
an asylum, or shall have been convicted therefor, his extradition 
may be deferred until he shall have been acquitted or have served 
the term of imprisonment to which he may have been sentenced. 

Article V. 

In no case and for no motive shall the high contracting parties 
be obliged to deliver up their own subjects. If, in conformity 
with the laws in force in the state to which the accused belongs, 
he ought to be submitted to criminal procedure for crimes com- 

15 
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raitted in the other state, the latter must comrounicate the infor- 
mation and docnments, send the implements or tools which were 
employed to perpetrate the crime, and procure every other expla- 
nation or evidence necessary to prosecute the case. 

Article VI. 

Reqaisitions for the surrender of fugitives from justice shall 
be made by the respective diplomatic agents of the contracting 
parties, or in the event of the absence of these from the country, 
or its seat of government, they may be made by superior consular 
officers. If the person whose extradition may be asked for shall 
have been convicted of a crime, a copy of the sentence of the 
court in which he may have been convicted, authenticated under 
its seal, and an attestation of the official character of the judge 
by the proper executive authority, and of the latter by the min- 
• ister or consul of the United States or of Salvador, respectively, 
shall accompany the requisition. When, however, the fugitive 
shall have been merely cliarged with crime, a duly authenticated 
copy of the warrant for his arrest in the country where the crime 
may have been committed, or the depositions upon which such 
warrant may have been issued, must accompany the requisition 
aforesaid. The president of the United States or the president 
of Salvador may then issue a warrant for the apprehension of the 
fugitive, in order that he may be brought before the proper 
judicial authority for examination. If it should then be decided 
that, according to law and the evidence, the extradition is due, 
])ursuant to the treaty, the fugitive may be given up according 
to the forms prescribed in such cases. 

Article VII. 

The expenses of the arrest, detention, and transportation of 
the persons claimed shall be paid by the government in whose 
name the requisition shall have been made. 

Article VIII. 

This convention shall continue in force during'(10) ten years 
from the day of exchange of ratifications ; but if neither party 
shall have given to the other (6) six months' previous notice of 
its intention to terminate the same, the convention shall remain 
in force ten years longer, and so on. 
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SPAIN. 



Coneiuded J<muary 5, 1877; RcUifications eoochanged at Waah- 
ington, February SI, 1877; Proclaimed February ^Jf, 1877. 

Article I. 

It 18 agreed that the government of the United States and 
the government of Spain shall, upon mntnal requisition duly 
made as herein provided, deliver up to justice all persons who 
may be charged with, or who have been convicted of, any of the 
crimes specified in Article II of this convention, committed 
within the jurisdiction of one of the contracting parties, while 
said persons were actually within such jurisdiction when the 
crime was committed, and who shall seek an asylum or shall be 
found within the territories of the other: Provided, That such 
a surrender shall take place only upon such evidence of crimin- 
ality as, according to the laws of the place where the fugitive or 
person so charged shall be found, would justify his apprehension 
and commitment for trial if the crime or offense had been there 

committed. 

Article II. 

Persons shall be delivered up, according to the provisions of 
this convention, who shall have been charged with, or convicted 
of, any of the following crimes : 

1. Mnrder, comprehending the crimes designated by the 
terms of parricide, assassination, poisoning or infanticide. 

2. The attempt to commit murder. 

3. Eape. 

4. Arson. 

5. Piracy or mutiny on board ship when the crew or others 
on board, or part thereof, have, by fraud or violence against tlie 
commander, taken possession of the vessel. 

6. Burglary, defined to. be the act of breaking and entering 
into the house of another in the night time with intent to com- 
mit a felony therein. 

7. The act of breaking and entering the oflSces of the gov- 
ernment and public authorities, or the oflSces of banks, banking 
houses, saving-banks, trust companies, insurance companies, with 
intent to commit a felony therein. 
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8. Robbery, defined to be tl>e felonious and forcible taking- 
from the person of another, goods or money by violence or by 
putting him in fear. 

9. Forgery, or the utterance of forged papeiA. 

10. The forgery or falsification of the official act of the 
government or public authority, including courts of justice, or 
the uttering or fraudulent use of any of the same. 

11. The fabrication of counterfeit money, whether coin or 
paper, counterfeit titles or coupons of public debt, bank-notes or 
other instruments of public credit ; of counterfeit seals, stamps, 
dies and marks of state or public administrations ; and the utter- 
ance, circulation or fraudulent use of any of the above-mentioned 
objects. 

12. The embezzlement of public funds, committed within 
the jurisdiction of one or the other party, by public officers or 
depositaries. 

13. Embezzlement by any person or persons, hired or salar- 
ied, to the detriment of their employers, when these crimes are 
subject to infamous punishment. 

14. Kidnapping, defined to be the detention of a person or 

persons in order to exact money from them or for any other 

unlawful end. 

Article III. 

The provisions of this convention shall not import claim of 
extradition for any crime or oflEense of a political character, nor 
for facts connected with such crimes or oflFenses ; and no person 
surrendered by or to either of the contracting parties in virtue 
of this convention, shall be tried or punished for any political 
crime or offense, nor for any act connected therewith, committed 
previously to the extradition. 

• Article IV. 

No person shall be subject to extradition in virtue of this 
convention for any crime or offense committed previous to the 
exchange of the ratifications hereof ; and no person shall be tried 
for any crime or offense other than that for which he was sur- 
rendered, unless such crime be one of those enumerated in 
Article II, and shall have been committed subsequent to the^ 
exchange of the ratifications hereof. 
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Articlb V. 

A fugitive criminal shall not be surrendered under the pro- 
irisions hereof when, from lapse of time or other lawful cause, 
according to the laws of the place within the jurisdiction of 
which the crime was committed, the criminal is exempt from 
prosecution or punishment for the offense for which the sur- 
render is asked. 

Abiicle VI. 

If a fugitive criminal, whose surrender may be claimed pnr- 
-suant to the stipulations hereof, be actually under prosecution, 
-out on bail or in custody, for a crime or offense committed in 
the country where he has sought asylum, or shall have been con- 
victed thereof, his extradition may be deferred until such pro- 
-ceedings be determined and until such criminal shall have been 
set at liberty in due course of law. 

Artiolb VII. 

If a fugitive criminal, claimed by one of the parties hereto 
shall be also claimed by one or more powers pursuant to treaty 
provisions on account of crimes committed within their jurisdic- 
tion, such criminal shall be delivered, in preference, in accord- 
ance with that demand which is the earliest in date. 

Article VIII. 

Neither of the contracting parties shall be bound to deliver 

up its own citizens or subjects under the stipulations of this con- 

•vention. 

Article IX. 

The expenses of the arrest, detention, examination and trans- 
portation of the accused shall be paid by the government which 
has preferred the demand for extradition. 

Article X. 

Everything found in the possession of the fugitive criminal 
■at the time of his arrest, which may be material as evidence in 
making proof of the crime, shall, so far as practicable, be deliv- 
-ered up with his person at the time of his surrender. Neverthe-. 
less, the rights of a third party, with regard to the articles afore- 
said, shall be duly respected. 



As'noLK XI. 

The BtipnlatioDB of this convention shall be applicable to alt 
foreign or colonial poeaeeaiona of either of the two contracting- 
partiea. 

ReqniaitioDB for the Borrender of fugitives from jnatice Bhalt 
be made by the respective diplomatic agents of the contracting 
parties. In the event of the absence of such agents from the 
country or its scat of government, or where extradition is sought 
from a colonial possession of one of the contracting parties, requi- 
sition may b^ made by superior consular officers. 

It shall be competent for such representatives or such supe- 
rior consular officers to ask and obtain a mandate or preliminary 
warrant of arrest for the person whose surrender is sought,, 
whereupon the judges and magistrates of the two governments^ 
shall, respectively, have power and authority, upon complaint 
made under oath, to issue a warrant for the apprehension of the 
person charged, in order that he or she may be brought before such 
judge or magistrate, that the evidence of criminality may be 
heard and considered ; and if, on such hearing, the evidence be 
deemdd sufficient to sustain the charge, it shall be the duty of the 
examining judge or magistrate to certify the same to the proper 
executive authority, that a warrant may issue for the surrender 
of the fugitive. 

If the fugitive criminal shall have been convicted of the 
crime for which his surrender is asked, a copy of the sentence of 
the court before which such conviction took place, duly authen- 
ticated, shall be produced. If, however, the fugitive is merely 
charged with crime, a duly authenticated copy of the warrant of 
arrest in the country where the crime was committed, and of the 
depositions upon which such a warrant may have been issued,, 
shall be produced, with such other evidence or proof as may be 
deemed competent in the case. 

Abtiole XII. 

This convention shall continue in force from the day of the 
exchange of the ratifications thereof, but either party may at 
any time terminate the same on giving to the other six months^ 
notice of its intention so to do. 
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OOKTENTION FOB THE EXTBADITION OF OSDONALS FUOITIYE FBOX 
JUSTICE, BEINO SUPPLEMENTAL TO THE CONTENTION OF JAN- 
UAEY 6, 1877. 

Concluded August 7, 1882; Ratifications exchanged at Wash- 
ington April 19j 1883; Prodaimed April 19, 1883. 

Abticle I. 

Paragraph 5 of Artide II of the aforesaid convention of Jan- 
uary 5, 1877, is abrogated and the following substituted : 

5. Crimes committed at sea: 

(a) Piracy as commonly known and defined by the law of 
nations. 

(J) Destruction or loss of a vessel caused intentionally, or 
conspiracy and attempt to bring about such destruction or loss, 
when committed by any person or persons on board of said ves- 
sel, on the high seas. 

(c) Mutiny or conspiracy by two or more members of the 
crew or other persons on board of a vessel on the high seas, for the 
purpose of rebelling against the authority of the captain or com- 
mander of such vessel, or by fraud or violence taking possession 
of such vessel. 

Paragraph 12 of said Article II is amended to read as follows : 

12. The embezzlement or criminal malversation of public 
funds, committed within the jurisdiction of one or the other 
party, by public officers or depositaries. 

Paragraph 13 of said Article II is likewise modified to read 
as follows : 

13. Embezzlement by any person or persons hired, salaried 
or employed, to the detriment of their employers or principals, 
when the crime or offense is punishable by imprisonment or 
other corporal punishment by the laws of both countries. 

Paragraph 14 of said Article II is likewise modified to read 
as follows : 

14. Kidnapping of said minors or adults, defined to be the 
abduction or detention of a person or persons, in order to exact 
money from them or from their f amilies^ or for any other unlaw- 
ful end. 
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Abtiolb II. 

In continuation of and as forming part of Article II, of the 
aforesaid convention of January 5, 1877, shall be added the fol- 
lowing paragraphs : 

15. Obtaining by threats of injury, or false devices, money, 
valuables or other personal property, and the purchase of the 
same with the knowledge that they have been so obtained, when 
the crimes or offenses are punishable by imprisonment or otiier 
corporal punishment by the laws of both countries. 

16. Larceny, defined to be the theft of effects, personal prop- 
erty, or money, of the value of twenty-five dollars or more. 

17. Slave-trade, according to the laws of each of the two 
countries respectively. 

18. Complicity in any of the crimes or offenses enumerated 
in the convention of January 5, 1877, as well as in these addi- 
tional articles, provided that the persons charged with such com- 
plicity be subject as accessories to imprisonment or other cor- 
poral punishment by the laws of both countries. 

Article III. 

After Article XI of the aforesaid convention of January 5, 
1877, shall be inserted the two following articles : 

Article XII, 

If, when a person accused shall have been arrested in virtue 
of the mandate or preliminary warrants of arrest, issued by the 
competent authority as provided in Article XI, hereof, and been 
brought before a judge or magistrate to the end of the evidence 
of his or her guilt being heard and examined as hereinbefore pro- 
vided, it shall appear that the mandate or preliminary warrant 
of arrest has been issued in pursuance of a request or declaration 
received by telegraph from the government asking for the extra- 
dition, it shall be competent for the judge or magistrate at his 
discretion to hold the accused for a period not exceeding twenty- 
five days, so that the demanding government may have oppor- 
tunity to lay before such judge or magistrate legal evidence of 
the guilt of the accused ; and if, at the expiration of said period 
of twenty-five days, such legal evidence shall not have been pro- 
duced before such judge or magistrate, the person arrested shall 
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be released ; provided that the examination of the charges pre- 
ferred against such accused person shall not be actually going on. 

Article XIII. 

In every case of a request made by either of the two contract- 
ing parties for the arrest, detention or extradition of fugitive 
-criminals in pursuance of the convention of January 5, 1877, 
•and of these additional articles, the legal officers or fiscal minis- 
try of the country where the proceedings of extradition are had, 
«hall assist the officers of the government demanding the extra- 
•dition, before the respective judges and magistrates, by every 
legal means within their or its power ; and no claim whatever 
for compensation for any of the services so rendered shall be 
made against the government demanding the extradition ; pro- 
vided, however, that any officer or officers of the suri*endering 
government, so giving assistance, who shall, in the usual course 
of their duty, receive no salary or compensation other than spe- 
cific fees for services performed, shall be entitled to receive from 
the government demanding the extradition, the customary fees 
for the acts or services performed by them, in the same manner 
^nd to the same amount as though such acts or services had been 
performed in ordinary criminal proceedings under the laws of 
the country of which they are officers. 

Artiolb IV. 

All the provisions of the aforesaid convention of the 5th of 
January, 1877, not abrogated by these additional articles, shall 
apply to these articles with the same force as to the said original 
•convention. 



SWEDEN AND NOEWAT. 

-Conduded March 21, 1860 ; liatifications exchanged at Wash- 
ington December 20, 1860 / Proclaimed December SI, 1860. 

Article I. 

It is agreed that the high contracting parties shall, upon 
mutual requisitions by them, their diplomatic or consular agents, 
respectively made, deliver up to justice all persons who^ being 
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charged with or condemned for any of the crimes enumerated in 
the following article, committed within the jurisdiction of either 
party, shall seek an asyhim or shall be found within the terri- 
tories of the other : Provided^ That this surrender and delivery 
shall not be obligatory on either of the high contracting parties 
except upon presentation by the other, in original or in verified 
copy, of the judicial declaration or sentence establishing the cul- 
pability of the fugitive, and issued by the proper authority of 
the government who claims the surrender, in case such sentence 
or declaration shall have been pronounced ; said document to be 
drawn up and certified according to the forms prescribed by the 
laws of the country making the demand. But if such sentence 
or declaration shall not have been pronounced, then the surren. 
der may be demanded, and shall be made, when the demanding 
party shall have furnished such proof of culpability as would 
have been sufficient to justify the apprehension and commitment 
for trial of the accused if the offense had been committed in the 
country where he shall have taken refuge. 

Article II. 

Persons shall be delivered up who shall have been charged 
with or sentenced for any of the following crimes, to wit : Mur- 
der (including assassination, parricide, infanticide, and poisoning)^ 
or attempt to commit murder ; rape ; piracy (including mutiny on 
board a ship, whenever the crew or part thereof, by fraud or 
violence against the commander, have taken possession of the 
vessel) ; arson ; robbery and burglary ; forgery and the fabrica- 
tion or circulation of counterfeit money, whether coin or paper 
money ; embezzlement by public officers, including appropriation 

of public funds. 

Article III. 

The expenses of any detention and delivery, effected in 
virtue of the preceding provisions, shall be borne and defrayed 
by the party who makes the requisition and receives the fugitive* 

Article IV. 

Neither of the contracting parties shall be bound to deliver 
up, under the stipulations of this convention, any person who,, 
according to the laws of the country where he shall be founds 
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is a citizen or a subject of the same at the time his surrender i& 

demanded. 

Article Y. 

The provisions of the present convention shall not be applied 
to any crime or offense of a political character. 

Article VI. 

Whenever any person, accused of any of the crimes enu- 
merated in this convention, shall have committed a new crime 
in the territories of the state where he has sought an asylnm or 
shall be found, such person shall not be delivered up under the 
stipulations of this convention until he shall have been tried 
and shall have received the punishment due to such new crime,. 
or shall have been acquitted thereof. 



SWITZERLAND. 

Conclvded November 26^ 1850 ; Ratifioationa exoha/nged at 
Washington November 5, 1855 ; Proclaimed November 
9, 1855. 

Article XIII. 

The United States of America and the Swiss Confederation, 
on requisitions made in their name through the medium of their 
respective diplomatic or consular agents, shall deliver up to 
justice persons who, beitig charged with the crimes enumerated 
in the following article, committed within the jurisdiction of the- 
requiring party, shall seek asylum or shall be found within the 
territories of the other : Provided^ That this shall be done 
only when the fact of the commission of the crime shall be so 
established as to justify their apprehension and commitment for 
trial if the crime had been committed in the country where the- 
person so accused shall be found. 

Article XIV. 

Persons shall be delivered up, according to the provisions of 
this convention, who shall be charged with any of the following: 
crimes, to wit : 
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Murder (including assassination, parricide, infanticide, and 
poisoning); attempt to commit murder^ rape ; forgery, or the 
•amission of forged papers ; arson ; robbery with violence, intim- 
idation, or forcible entry of an inhabited house; piracy ; embez- 
zlement by public oflScers, or by persons hired or salaried to the 
•detriment of their employers, when these crimes are subject to 
infamous punishment 

Abtiolb XV. 

On the part of the United States, this surrender shall be 
«aade only by the authority of the executive thereof; and on 
the part of the Swiss Confederation, by that of the federal 
council. 

Article XVL 

The expenses of detention and delivery, effected in virtue of 
the preceding articles, shall be at the cost of the party making 
the demand. 

Abtiolb XVII. 

The provisions of the foregoing articles relating to the sur- 
render of fugitive criminals shall not apply to ofEenses commit- 
ted before the date hereof, nor to those of a political character. 

SWITZERLAND. 

The following is taken from a discussion of extradition pro- 
*cedure in Switzerland (13 Bevue de droit int. et de leg. comp., 
1881, pp. 49-51), by M. Alfred Martin, an advocate of Geueva. 

Demands for arrests are addressed to the executive authority. 
In some of the treaties it is provided that such demands may be 
directly made to a judicial or administrative authority of one of 
the two states. 

When a demand for arrest is received, the federal council 
<asks the government of the canton where the fugitive resides to 
arrest him. 

The individual who has been provisionally arrested has the 
right to contest the demand for extradition. If he pretends 
that the demand is contrary to the existing treaty between 
Switzerland and the demanding country, the matter is submitted 
to the examination and decision of the judicial power. If the 



SWITZERLAND. 2ST 

fugitive does not contest the application of the treaty, the exe- 
cutive orders and carries out the extradition. But if he bringa. 
the matter before the federal tribunal, its decision is final. The^ 
federal council is deprived of its control over the affair. 

By a judgment of the federal tribunal of March 22, 1870 
(arret Massit), it was decided that treaties of extradition are 
like laws of procedure, and that in general they apply upon 
their promulgation to all prior acts. 

It is an acknowledged principle that extradition can only 
take place for an act committed outside of the territory of the 
state on which the requisition is made. The federal court, 
referred to this elementary rule in a very recent decision relative- 
to a requisition from France with regard to an* act which had. 
been committed on Swiss territory. Of course the extradition 
was refused. 

It is also indisputable that an act, in order to give rise to- 
extradition, must have a penalty attached to it by the law of the 
country on which the requisition is made. The federal court 
made application of this principle in a very interesting case. 
It consisted in a demand for extradition made by Germany for 
embezzlement. The accused had taken refuge in the canton of 
St. Gall. Now, according to the law of that canton, a prosecu- 
tion can be instituted for that act only on the complaint of the 
person wronged, and the criminal proceedings had been insti- 
tuted officially. For this reason the extradition was refused. 

Still it is not necessary that the act charged be designated in 
the same way in the two codes; it is suflScient that the act be 
considered a crime or an offense by the two codes. 

The multiplicity and variety of the laws of the cantons 
sometimes renders the application of the international conven- 
tions a little difficult. Take, for instance, an act which is pun- 
ishable in almost all the republics composing the confederation^ 
but which is not mentioned in the code of the canton in which 
the fugitive is. Can it be said that the act is not punishable in^ 
Switzerland? Must the extradition be refused? The federal 
court has admitted that Switzerland may grant the extradition 
of a person for acts which are punished by the code of Germany 
on the one hand, and by a certain number of Swiss codes on the- 
other, when Germany makes the requisition, provided that the^ 
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repression of snch acts is in conformity with the general inter- 
ests. 

It should be observed that the court, in this decision, bases 
its action on the fact that the treaty with Oermany does not 
require that the act with which the accused is charged be pun- 
ishable under the codes of both countries. The decision would 
probably be different if the application of another treaty was 
concerned. 

Persons surrendered to the country making the requisition 
ean not be tried for any act except that for which the extradi- 
tion was granted. Application was made of this rule in the 
case of two persons surrendered to Switzerland, one by Holland, 
the other by England, as charged with a certain offense. They 
are demanded from Switzerland by the Grand Duchy of Baden 
as being guilty of another offense. The extradition is refused as 
long as Holland and England withhold their consent 
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ABORTION 

extraditable under treaties with Belgium, Luxemburg, Netherlands. 
ABDUCTION 

extraditable under treaty with Great Britain. 
ACCESSORIES 

extraditable under treaties witli France, Great Britain, Netherlands. 
ACCUSfe 

meaning of word in French treaty, 49. 
ACQUITTAL 

is a bar to subsequent extradition, 78. 
ADJOURNMENTS 

commissioner's discretion as to, not subject to review, 40. 
AFFIDAVITS 

ex parte not admissible as evidence, 50. 
ANGELL 

extradition of, without treaty, 8. 
ANHALT-BERNBERG 

is a party to the treaty with Prussia, 214. 
ANHALT-DESSAU 

is a party to the treaty with Prussia, 214. 
APPEAL 

from decision on Tiabeas corpus, 69. 
APPLICATIONS FOR EXTRADITION 

instructions of secretary of state as to, 47. 
ARGUELLES' CASE, 2. 
ARSON 

extraditable imder treaties with Austria-Hungary, Baden, Bavaria, Bel- 
gium, Dominican Republic, Ecuador, France, Great Britain, Hawai- 
ian Islands, Hayti. Italy, Japan, Luxemburg, Mexico, Netherlands, 
Nicaragua, 5range Free State, Ottoman Porte, Prussia, Salvador, 
Spain, Sweden and Norway, Switzerland. 
ASSASSINATION 

not considered a political offense, 17, 78, 78, 8o. 

extraditable under treaties with Belgium, Dominican Republic, Ecuador, 
France, Hayti, Italy, Luxemburg, Mexico, Netherlands, Nicaragua, 
Orange Free State, Ottoman Porte, Salvador, Spain, Sweden and 
Norway, Switzerland. 
ASSAULT on high seas with intent to do grievous bodily harm 

extraditable imder treaty with Great Britain. 

[239J 
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ASSAULT with intent to commit murder 

extraditable under treaties with Austria-Hungary, Baden, Bavaria, Great 
Britain, Japan, Mexico. Prussia. 
ASYLUM 

right of, not a personal riglit, 15. 

meaning of the word. 18. 
ATTEMPT to commit rape 

extraditable under treaties with Belgium, Luxemburg. 
ATTEMPT to commit murder 

extraditable under treaties with Belgium, Dominican Republic, France.. 
Hayti, Italy, Luxemburg, Netherlands, Orange Free State, Ottoman. 
Porte. Salvador. Spain, Sweden and Norway, Switzerland. 
AUSTRI A-H UNO ARY 

treaty with, 70. 

procedure in, 71. 
BADEN 

treaty with, 79. 
BAIL 

ought to be allowed, 69. 

provisional liberty allowed in Belgium, 98. 
BAVARIA 

treaty with, 81. 
BELOmM 

treaty with, 83. 

procedure in, 87. 
BIGAMY 

extrtiditable under treaties with Belgium, Luxemburg. Netherlands. 
BLATCHFORD 

his forms, 45. 
BREAKING AND ENTERING HOUSE 

extraditable under treaties with Great Britain. Japan. 
BREAKING AND ENTERING OFFICES, Etc. 

extraditable under treaties with Great Britain, Japan, Netherlands, Spain.. 
BREMEN 

is a party to the treaty with Prussia, 215. 
BRITISH COLONIES 

are included in treaty with Great Britain, 119. 
BRUNSWICK 

is a party to the treaty with Prussia, 214. 
BURGLARY 

extraditable under treaties with Belgium, Ecuador, France, Great Britain^ 
Italy, Japan. Luxemburg, Mexico, Netherlands, Nicaragua, Ottomaik 
Porte, Salvador, Spain, Sweden and Norway. 
CANADA 

procedure in, 61. 
CERTIFICATES TO PAPERS 

are favorably construed, 40. 

want of, may be supplied by other evidence, 40. 

some insufficient forms, 43. 
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CERTIFICATE TO PAPERS— OwUtnt^. 

of American officer may be rapplemented by that of foreign officer, 44. 

a aafficient form of, 44. 

Judge Blatchf ord's forms, 45. 

instructions of state department as to, 47. 

form of, by American magistrate, 52. 

commissioner's to secretary of state, 58. 

required for papers sent to Great Britain, 134 

required in Prusda, 328. 
CERTIORARI 

ancillary to writ of Ttdbscu corpus, 59. 

form of petition for, 60. 
CITIZENS AND SUBJECTS 

under most of the treaties will not be surrendered, 16, 71, 76, 80, 82, 85, 
115, 141, 146, 150, 161, 165, 171, 212, 214, 229, 235. 
CIVIL LAW 

the basis of jurisprudence in most civilized countries, 5. 
CIVIL PROCESS 

extradited fugitive not subject to, 18. 
COMMON LAW 

not the only guide in interpreting treaties, 5. 
COMPLAINT 

the first step in extradition, 28. 

before whom it may be made, 27. 

must be authorized by foreign government, 85, 88. 

must recite authority of commissioner, 86. , 

may be based on telegraphic information, 86, 125. 

second may be made if first is defective, 87. 

form of, under sec. 5270 Rev. Stat, of U. S., 54. 

form of, in Great Britain, 125. 
CONSTITUTION OP UNITED STATES 

authority for extradition in, 2. 
CONSTRUCTION OP TREATIES 

as to crimes named in, 8. 

both drafts do not always mean the same thing, 6, 7. 

change in law does not cliange construciion of treaty, 7. 
CONVICT 

what evidence to accompany demand for, 47, 186. 
CONVICTION IN CONTUMACIAM 

validity of, not recognized, 22, 74, 158. 
COOLEY 

his opinion, 11. 
COUNTERFEITING bank notes, bonds, dies, seals, stamps, etc. 

extraditable under treaties with Belgium, Ecuador, Italy, Japan, Luxem- 
burg, Netherlands, Nicaragua, Ottoman Porte, Salvador, Spain. 
COUNTERFEIT MONEY, fabrication or circulation of 

extraditable under treaties with Austria-Hungary, Baden, Bavaria, Bel- 
gium, Dominican Republic, Ecuador, France, Great Britain. Hayti, 
Italy, Japan, Luxemburg, Mexico, Netherlands, Nicaragua, Ottoman 
Porte. Prussia, Salvador, Spain, Sweden and Norway. 

16 
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COUNTERFEIT MONET, introducing or making instrumenU for the fabik 
cation of 
extraditable under treaty with Mexico, 
CRIMEN FALSI 

what it includes, 6. 
DEMAND 

must be a national act, 2, 85, 88. 
of an individual is not recognized, 2, 85, 88. 
See Sbyxral Demands. 
DEPOSITIONS 

what should contain, 50. 

admissible against accused but not in his favor, 89, 43. 
test of their admissibility, 42. 
how must be proved abroad in some cases, 48. 
form of caption and conclusion, 52. 
DELIVERY OF FUGITIVK 

See Fuormrs. 
DOMINICAN REPUBLIC 

treaty with, 108. 
ECUADOR 

treaty with, 109. 
EMBEZZLEMENT 

extraditable under treaty with Great Britain. 
EMBEZZLEMENT by persons hired or salaried. 

extraditable under treaties with Belgium, Dominican Republic, Ecuador,. 
France, Uayti, Italy, Japan, Luxemburg, Netherlands, Nicaragua, 
Orange Free State, Ottoman Porte, Salvador, Spain, Switzerland. 
EMBEZZLEMENT of public money. 

extraditable under treaties with Austria-Hungary, Baden, Bavaria, Mex- 
ico, Prussia. 
EMBEZZLEMENT of public money by public officers 

extraditable under treaties with Belgium, Dominican Republic, Ecuador, 
France, Hayti, Italy, Japan, Luxemburg, Netherlands, Nicaragua, 
Orange Free State, Ottoman Porte, Salvador, Spain, Sweden and. 
Norway, Switzerland. 
EVIDENCE 

circumstantial evidence is sufficient, 87. 

depositions are admissible against accused but not in his favor, 39. 42. 

admission of incompetent, not cause for reversing commissioner's decision,. 

40,59. 
accused may be sworn in his own behalf, 40. 

competency of, determined by foreign and not by American law, 42. 
what must accompany demand for extradition, 47, 49. 
objections to, for incompetency should be noted by commissioner, 56. 
EXAMINATION 

a second may sometimes be had, 26, 89. 
is like an ordinary crimiDal preliminary examination, 87. 
pendency of, is no bar to a second complaint, 39. 
prisoner to be present at, 39. 
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:EXAmNATlO^— Continued. 

prisoner is entitled to counsel, 89» 98. 

prisoner is entitled to produce witnesses, 89. 

is void if accused is denied his sulwtantial rights, 40. 

where to be held, 96. 

must be public, 56, 93. 

waiver of, see Waiveb. 
-EXPENSES 

to be paid by country making demand, 61. 

in cases of offenses against state or territorial law must be borne by state 
or territory, 61, 124 

fees of officers by statute, 67. 

in Belgium, 89. 

complamt that they are too heavy in the United States, 118. 224. 

special provision in Spanish treaty, 288. 

j:x post facto 

change in law does not bring new crimes within existing treaty, 7. 

treaties sometimes cover crimes committed before their conclusion, 17. 
See Rbtboactive. 
EXTRADITION 

definition of, 1. 

is a national act, 1. 

can only be granted by the head of the national government, 1. 

the several states have no authority to demand or grant, 2. 

constitutional authority for, 2. 
-*^n United States only by virtue of a treaty, 2. 

sometimes granted by foreign governments without treaty, 8. 

not to be awarded except in a clear case, 25. 

technical objections will not finally defeat, 26. 

may be demanded for several offenses at same time, 48. 
JJXTRA-TERRITORIAL OFFENSES 

extradition is not granted for, 22. 
See Vessels. 
FALSE PRETENSES, obtaining money, etc., by, 

extraditable under treaties with NeUierlands, Spain. 
FEDERAL COURTS 

jurisdiction of. in habeas corpus, 12. 

jurisdiction of, is exclusive, 59. 
PEES 

statutory, in extradition proceedings, 67. 
J'OREIGN LAW 

the test of the admissibility of foreign depositions, 42. 

how proven, 43. 
FORGED PAPER, utterance of, 

extraditable under treaties with Bavaria, Belgium, Ecuadoi^ France, Great 
Britain, Hawaiian Islands, Hayti, Italy, Japan, Luxemburg, Mexico, 
Netherlands, Nicaragua, Orange Free State, Ottoman Porte, Prussia, 
Salvador, Spain, Switzerland. 
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FORGSRT 

ia eztnulitable under treatlet with Austria-Hungary, Baden, Bavaria, Bel- 
gium, Dominican Republic, Ecuador, France, Great Britain, Hawaiian 
Iilanda, Hayti, Italy, Japan, Luxemburg, Mexico, Netherlands, Nic- 
aragua, Orange Free State, Ottoman Porte, Pnuaia, Salvador, Spain^ 
Sweden and Norway, Switzerland, 
meaning of word in Mexican treaty, 6. 
FORMS 

certificates to foreign depositions. 40. 
request to governor to demand extradition, 50. 
caption and conclusion of depositions, 62. 
certificate of American magistrate, 63. 
governor's application to department of state, 53. 
complaint under sec. 0270 Rev. Stat U. S., 64 
oonunissioner's warrant, 00. 
coounissioner's record, 00^ 

commissioner's certificate to department of state, 08. 
petition for habMi corpus and eeriiorari, 00. 
complaint under British extradition act, 126. 
FRANCE 

treaty with, 112. 
procedure in, 116. 
FRANKFORT, city of, 

is party to the treaty with Prussia, 216. 
FRAUD, by a bailee, banker, agent, factor, trustee or director or member or 
officer of any company, made criminal under the laws of both countries,, 
extraditable under treaty with Great Britain. 
FUGITIVE 

can only be tried for crime named in warrant of surrender, 8, 78, 109, 110,. 
121, 161, 268. . 

unless by consent of the government which surrendered him, 84. 
and except under treaty with Luxemburg, 161. 
and except for the crimes enumerated in article 2 of the treaty^ 
with the Netherlands, 170. 

and in article 2 of the treaty with Spain, 228. 
or except for an extraordinary crime, 207, 211, 225. 
is exempt from civil process, 18. 

win not be extradited until he has answered for crimes committed in 
allium country, 28, 78, 80, 82, 86, 111, 148, 161, 162, 166, 170, 207, 
211, 214, 226, 229, 285. 
property connected with the crime, seized with him, will be surrendered 

with him. 87, 94, 118, 121, 147, 1(J8, 168, 167, 171, 205, 229. 
will be deUvered at frontier, 89, 147, 154, 205. 

how, when found on a Belgian vessel, 96. 
when demanded by more than one government. 

See Several Demands. 
transit through foreign territory. 
See Transit. 
GERMANY 

See Prussia; Austria-Hungary. 
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GREAT BRITAIN 

treaty with, 119. 

procedure in, 128. * * 

HABEAS CORPUS 

to release fugitive whom it is sought to try for an offense not named in the 
warrant of extradition, 12. 

to prevent an unwarranted extradition, 59. 

is only to be sued out in a federal court, 59. 

form of petition for, 00. 
HAWAHAI^ ISLANDS 

treaty with, 136. 

procedure in, 127. 
HAYTI 

treaty with, 140. 
HESSE 

is a party to the treaty with Prussia, 214. 
HESSEHOMBURG 

is a party to the treaty with Prussia, 215. 
HESSE AND ON RHINE 

is a party to the treaty with Prussia, 214. 
HOLLAND 

See Nbthbblands. 
INDICTMENT 

copy of, must accompany requisition, 48. 

is not by itself sufficient evidence of guilt in Great Britain, 50. 
INFAMOUS PUNISHMENT 

provisions as to, how construed, 6. 

provisions hs to, in Italian treaty, 144. 
INFANTICIDE 
* extraditable under treaties with Belgium, Dominican Repul^lic, Ecuador, 
France, Hayti, Italy, Luzemburgt Mexico, Netherlands, Nicaragua, 
Orange Free State, Ottoman Porte, Salvador, Spain, Sweden and Nor- 
way, Switzerland. 
IRREGULARITIES 

do not vitiate commissioner's proceedings, 56. 

are not to be corrected by habeas corpus, 59. 
ITALY 

treaty with, 142. 

procedure in, 146. 
JAPAN- 

treaty with, 150. 

procedure in, 153. 
JURISDICTION 

of the subject matter, 24. 

of the person, 24. 

See Plea to the Jurisdiction. 
KIDNAPING 

treaties are no protection against, 14. 

extraditable under treaties with Italy, Mexico, Japan, Netherlands, Spain, 
LARCENY 

extraditable under treaty, with Great Britain, Netherlands. 
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LARCENY of goods of the vmlue of $25 or upwards 

extraditable under treaties with Mexico. Spain. 
LIPPE 

is a party to the treaty with Prussia. 214. 
MALICIOUS DESTRUCTION endangering human life, 

extraditable under treaty with Japan. 
MANDATE 

See Prelimikart Mandate. 
MANSLAUGHTER 

extraditable under treaty with Netherlands. 
MANSLAUGHTER on the high seas 

extraditable under treaty with Japan. 
MANSLAUGHTER, voluntary 

extraditable under treaty with Great Britain. 
MECKLENBURG-SCHWBRIN 

is party to the treaty with Prussia, 215. 
MECKLENBURG-STRELITZ 

is party to the treaty with Prussia, 215. 
MURDER 

extraditable under treaties with Austria-Hungary, Baden, Bavaria, Bel- 
gium, Dominican Republic, Ecuador, France, Great Britain, Hawaiian 
Islands. Hayti, Italy, Japan, Luxemburg, Mexico, Netherlands, Nica* 
ragua. Orange Free State, Ottoman Porte, Prussia, Salvador, Spain, 
Sweden and Norway, Switzerland. 
MUTILATION 

extraditable under treaty with Mexico. 
MUTINY 

extraditable under treaties with Belgium, Ecuador, Great Britain, Italy, 
Luxemburg, Netherlands, Nicaragua, Ottoman Porte, Salvador, Bpain» 
Sweden and Norway. 
NASSAU 

is party to the treaty with Prussia, 214. 
NETHERLANDS 

treaty with, 168. 

procedure in, 178. 
NICARAGUA 

treaty with, 206. 
NORTH GERMAN CONFEDERATION 

is party to the treaty with Prussia, 215. 
OBTAINING MONEY, Etc., by threats 

extraditable under treaty with Spain. 
OLDENBURG 

is party to the treaty with Prussia, 215. 
ORANGE FREE STATE 

treaty with, 209. 
OTTOMAN PORTE 

treaty with, 210. 
OUTLAWED OFFENSES 

See Statute op Limitations. 
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PERJURY OR SUBORNATION OF PERJURY 

extraditable under treatj with Qreat Britain, Japan. 
PIRACY 

extraditable under treaties with Austria-Hungary, Baden, Bayaria, Bel- 
gium, Dominican Republic, Ecuador, Great Britain, Hawaiian Islands. 
Hayti, Italy, Japan, Luxemburg, Mexico, Nicaragua, Orange Free 
State, Ottoman Porte, Prussia, Salvador, Spain, Sweden and Norway. 
PLEA TO THE JURISDICTION 

the two kinds of, 24. 
POISONING 

extraditable under treaties with Belgium, Dominican Republic. Ecuador, 
France, Hayti, Italy, Luxemburg, Mexico, Netherlands, Nicaragua, 
Orange Free State, Ottoman Porte, Salvador, Spain, Sweden and Nor- 
way, Switzerland. 
POLITICAL OFFENSES 
what are, 17. 

assassination is not, 17, 78, 78, 85, 161. 
enquiry into, in Great Britain, 17. 

no extradition for, 16, 78. 78, 85, 109. 110, 120, 141, 151, 161, 165, 170. 207, 
210, 211, 225, 228. 285, 286. 

PRELIMINARY MANDATE 

no longer issued in United States, 28. 

PROPERTY connected with the crime seized with the fugitive. 

See Fugitive. 

PRUSSIA 

treaty with, 218. 

procedure in. 215. 
RAPE 

extraditable under treaties with Belgium, Dominican Republic, Ecuador, 
France, Great Britain, Hayti, Italy, Japan, Luxemburg, Mexico, 
Netherlands, Nicaragua, Orange Free State. Ottoman Porte, Salvador, 
Spain, Sweden and Norway, Switzerland. 
REASONABLE TIME 

to return home, 12. 18. 

provisional detention, 80. 
RECEIVING STOLEN PROPERTY, Etc. 

extraditable under treaties with Belgium, Great Britain, Luxemburg, 
Netherlands 
RECIPROCITY 

is a usual condition of extradition, 8, 76. 77. 79, 87, 90. 153. 217. 
RECORD 

of examination of fugitive, 55. 
RE EXTRADITION 

only by consent of extraditing government, 85, 161. 
RETROACTIVE 

extradition treaties are in the absence of any express provision, 17. 

many treaties are not, 109, 118, 110, 141, 165, 210, 228. 286. 

special provisions in various treaties, 122, 17, 148, 155. 170, 178, 211. 
REUSS, elder branch 

is party to the treaty with Prussia, 214. 
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REUSS, younger branch 

to party to the treaty with Pmasia, 214. 
ROBBERY 

extraditable under treaties with Austria-Hungaiy, Baden, Bayaria, Bel* 
gium, Dominican Republic, Bcuador, France, Qreat Britain, Hawai- 
ian Iilanda, Hayti, Italy, Japan, Jjuzemburg, Mexico, Netherlands, 
IHcaragua, Orange Free State, Ottoman Porte, Pmsiia, SalTador, 
Spain, Sweden and Norway, Switzerland. 
SAZE-ALTENBURQ 

is party to the treaty with Prussia, 814 
SAXB-COBURGGOTHA 

is party to the treaty with Prussia, 214 
SAXEMEININGEN 

is party to the treaty with Prussia, 214 
SAXE-WEIMAR-EISENACH 

is party to the treaty with Prussia, 214 
SCHAUMBURG-LIPPE 

is party to the treaty with Prussia, 215. 
SCHWARZBURG-RUDOLSTADT 

is party to the treaty with Prussia, 214 
SCHWARZBURG-SONDERSHAUSEN 

is a party to the treaty with Prussia, 214 
SEVERAL DEMANDS 

extradition will be granted for graTest offense, 78. 

will be granted to goyemment making first demand, 121, 155, 171. 

where offenses are equally grave, will be granted to first applicant, 78. . 

smps 

are part of the national territory, 22, 96. 
SLAVE-TRADE, offenses connected with, 

extraditable under treaties with Great Britain, Spain. 
STATES 

no authority to demand or grant extradition, 2. 
STATUTE OF LIMITATIONS 

extradition will not be granted for outlawed offenses, 78, 86, 94, 162, 170, 
229. 
STATUTES OF UNITED STATES 

general statute as to extradition, 63. 

act of 1882, 67. 
SUBJECTS 

See Citizens and'Subjects. 
TELEGRAPHIC INFORMATION 

is sufficient authority for swearing out warrant, 86, 88, 125, 146, 152, 218. 
TRANSIT THROUGH OTHER COUNTRIES 

through Belgium, 98. 

through France. 118. 

through Italy, 147. 

through Japan, 154, 158 

through the Netherlands, 180. 

through Germany, 223. 
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TREATIES 

constitutional power to conclude, 2. 

the only authority for extradition from United States, 3. 

are reciprocal in their terms, 8. 

how should be construed, 3. 

extradition, secure national not individual rights, 35, 88. 
VESSELS, mtentional destruction or loss of 

extraditable under treaties with Netherlands. Spain. 
See Ships. 
WAIVER 

of immunity by fugitive, 12, 161. 

of right not to be tried for other than extradition offense. 24. 

what should be held to be, 25. 

of examination and finding, 67. 

consequences of waiver in France, 117. 
WALDECK 

is party to the treaty with Prussia, 214. 
WARRANT 

should always issue in home jurisdiction before a requisition is made, 49, 
125. 217. 

copy must accompany demand, 48. 86. 

form of warrant under sec. 5270, 65. 
WILFUL OBSTRUCTION, Etc., to railroads 

extraditable under treaties with Belgium, Luxemburg, Netherlands. 
WITNESSES 

may be examined in belialf of prisoner, 39. 

prisouer's, may be subpoenaed at government expense, 39. 

accused may be sworn in bis own behalf, 40. 
WiJRTTEMBERG 

is party to the treaty with Prussia, 215. 
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